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Presidential  Documents 


499 


Title  3— 

The  President 


IFR  Doc.  94-290 
Filed  1-3-94;  2:48  pm) 
Billing  code  3195-01-P 


Executive  Order  12890  of  December  30,  1993 

Amendment  to  Executive  Order  No.  12864 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  provide  for  the 
appointment  of  up  to  30  members  to  the  United  States  Advisory  Council 
on  the  National  Information  Infrastructure,  it  is  hereby  ordered  that  section 
1(a)  of  Executive  Order  No.  12864  is  amended  by  deleting  the  number 
“25”  and  inserting  the  number  “30”  in  lieu  thereof. 

THE  WHITE  HOUSE, 

December  30,  1993. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  arxJ  legal  effect,  nx>st  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  204 
PNS  No.  1647-93] 

RIN1115-AD61 

Priority  Dates  for  Employment-Based 
Petitions 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  by  providing  that 
an  application  for  labor  certification 
filed  with  a  state  employment  office 
before  October  1, 1991,  must  be  filed 
with  the  Service  in  connection  with  a 
petition  filed  under  section  203(b)  of  the 
Immigration  and  Nationality  Act  (Act) 
before  October  1, 1993,  in  order  to 
maintain  a  pre-October  1, 1991  priority 
date.  This  rule  implements  section 
302(e)(2)  of  the  Miscellaneous  and 
Technical  Immigration  and 
Naturalization  Amendments  of  1991 
(MTINA),  which  amended  section 
161(c)(1)  of  the  Immigration  Act  of  1990 
(IMMACT).  This  rule  is  necessary  to 
ensure  full  public  awareness  of  the 
October  1,  1993  deadline 
DATES:  This  interim  rule  is  effective 
January  5, 1994.  Written  comments 
must  be  submitted  on  or  before  February 
4. 1994 

ADDRESSES:  Please  submit  written 
comments,  in  tnplicate,  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW  ,  room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling  please  reference  INS 
No  1647- 93  on  your  correspondence. 


FOR  FURTHER  INFORMATION  CONTACT: 
Miehael  W.  Straus,  Senior  Immigration 
Examiner.  Adjudications  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  room  7122, 
Washington,  DC  20536,  telephone  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION:  On 
November  29, 1991,  the  Service 
published  a  final  rule  in  the  Federal 
Register  at  56  FR  60897-60913,  revising 
8  CFR  204.5(d),  which  provides  that  the 
priority  date  for  an  employment-based 
petition  that  is  accompanied  by  a  labor 
certification  shall  be  the  date  the  request 
for  labor  certification  was  accepted  for 
processing  by  any  office  within  the 
employment  service  system  of  the 
Department  of  Labor.  A  priority  date 
cannot  be  established  imless  the  Service 
approves  a  petition  under  section  203(b) 
of  the  Act  based  on  a  labor  certification 
approved  by  the  Depeirtment  of  Labor. 
Subsequent  to  the  promulgation  of  this 
regulation,  the  President  signed  into  law 
the  Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991,  (MTINA)  Public 
Law  102-232,  dated  D^ember  12, 1991. 
Section  302(e)(2)  of  the  MTINA,  which 
amended  section  161(c)(1)  of  the 
Immigration  Act  of  1990  (IMMACT), 
Public  Law  102-649,  dated  Novem^r 
29, 1990,  was  enacted  in  order  to 
address  the  transition  of  labor 
certifications  filed  before  October  1, 

1991  into  the  new  employment-based 
immigrant  visa  categories  created  by 
IMMACT.  Section  302(e)(2)  of  MTINA 
provides  that,  in  order  to  maintain  the 
priority  date  of  a  labor  certification  filed 
in  connection  with  an  employment- 
based  petition  which  was  submitted  to 
a  state  employment  office  before 
October  1, 1991,  the  employer  must  file 
a  petition  under  section  203(b)  of  the 
Act  before  October  1, 1993.  Section 
302(e)(2)  of  MTINA  further  provides 
that  if  the  Department  of  Labor  approves 
a  pre-October  1, 1991  labor  certification 
application  subsequent  to  October  1, 
1993,  the  employer  must  file  a  petition 
under  section  203(h)  of  the  Act  within 
60  days  of  the  date  of  certification. 
Although  not  specifically  provided  for 
in  section  302(e)(2)  of  MTINA,  the 
Service  has  interpreted  that  section  to 
require  that,  in  the  case  of  labor 
certifications  which  have  been  certified 
by  the  Department  of  Labor  between 
August  2, 1993  and  October  1,  1993,  a 
petition  under  section  203(b)  must  be 


filed  within  60  days  after  the  date  of 
certification  to  preserve  the  earlier 
priority  date.  This  reading  of  section 
302(e)(2)  of  MTINA  furthers 
congressional  intent  by  allowing  at  least 
60  days  from  the  date  of  certification  to 
file  the  petition  imder  section  203(b)  of 
the  Act. 

In  light  of  the  above,  8  CFR  204.5(d) 
will  be  amended  to  reflect  these  MTINA 
amendments.  The  regulation  will  be 
further  amended  to  provide  that  if  the 
petitioner  fails  to  maintain  the  priority 
date  by  filing  a  timely  petition,  the  new 
priority  date  shall  be  the  date  a  new 
petition  is  properly  filed  with  the 
Service. 

The  Service’s  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comment, 
is  based  on  the  “good  cause”  exception 
found  at  5  U.S.C.  553(b)(B)  and  (d)(3). 
The  reasons  and  necessity  for 
immediate  implementation  of  this 
interim  rule  are  as  follows:  Immediate 
promulgation  of  this  interim  rule  is 
necessary  to  insure  full  public 
awareness  of  the  October  1, 1993 
deadline  mandated  by  MTINA. 
Specifically,  petitioning  employers  who 
submitted  lalx>r  certification 
applications  with  a  state  employment 
office  before  October  1, 1991  and  who 
have  not  submitted  a  petition  with  the 
Service  under  section  203(b)  of  the  Act, 
must  be  made  clearly  aware  that  the 
provisions  of  8  CFR  204.5(d),  regarding 
assignment  of  priority  dates,  have  been 
superseded  by  the  MTINA  amendments. 
Moreover,  immediate  promulgation  of 
these  regulations  will  inform  the 
petitioning  employer  that,  in  cases 
where  the  request  for  labor  eertification 
was  filed  with  a  state  employment  office 
before  October  1, 1991,  it  should  file  a 
petition  under  section  203(b)  of  the  Act 
with  the  Service  as  soon  as  possible 
after  the  Department  of  Labor  has  issued 
the  labor  certification  in  order  to  obtain 
an  earlier  priority  date 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  does  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities.  It 
is  anticipated  that  this  rule  affects  only 
a  very  limited  number  of  petitioners  and 
aliens  who  filed  requests  for  labor 
certifications  prior  to  October  1, 1991, 
but  have  not  yet  filed  petitions  under 
section  203(b)  of  the  Act  This  rule  is 
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not  significant  within  the  meaning  of 
section  3(0  of  E.0. 12866,  nor  does  this 
rule  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  E.0. 12612. 

List  of  Subjects  in  8  CFR  Part  204 

Administrative  practice  and 
procedure,  Aliens,  Employment, 
Immigration,  Petitions. 

Accordingly,  part  204  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PAFtT  204—IMMIGRANT  PETITIONS 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101, 1103, 1151, 1153, 
1154, 1182, 1186a,  1255;  8  CFR  part  2. 

2.  In  §  204.5,  paragraph  (d)  is 
amended  by  adding  a  new  sentence 
immediately  following  the  first  sentence 
of  the  paragraph  to  read  as  follows: 

§  204.5  Petitions  for  empioyment-based 
immigrants. 

***** 

(d)  Priority  date.  •  •  *  In  the  case  of 
labor  certifications  accepted  for 
processing  by  any  office  within  the 
employment  service  system  of  the 
Department  of  Labor  before  October  1, 
1991,  if  a  petition  filed  under  section 
203(b)  of  ^e  Act  is  not  filed  before 
October  1, 1993,  or  within  60  days  after 
the  date  of  certification  by  the 
Department  of  Labor,  whichever  is  later, 
the  priority  date  shall  be  the  date  the 
petition  is  properly  filed  with  the 
Service.  *  •  • 

***** 

Dated:  December  30. 1993. 

Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

IFR  Doc.  94-175  Filed  1-4-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  26 
RIN  315a-AE38 

Modifications  to  Fitness-For-Duty 
Program  Requirements 

AGENCY:  Nuclecir  Regulatory 
Commission.  v 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  governing  fitness-for-duty 
(FFD)  programs  that  are  applicable  to 
licensees  who  are  authorized  to 


construct  or  operate  nuclear  power 
reactors  and  to  licensees  authorized  to 
possess,  use,  or  transport  formula 
quantities  of  strategic  special  nuclear 
material  (SSNM).  The  amendment 
permits  licensees  to  reduce  the  random 
testing  rate  for  all  persons  covered  by 
the  fitness-for-duty  regulations  to  an 
annual  rate  equal  to  50  percent. 

EFFECTIVE  DATE:  January  1, 1994. 
ADDRESSES:  Copies  of  the  regulatory 
analysis,  the  comments  received,  and 
the  Government  Accounting  Office 
(GAO)  report  (GAO/GGD-93-13)  of 
November  1992  may  be  examined  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW,  (Lower  Level),  Washington, 
DC. 

Copies  of  NUREG-1354,  NUREG/CR- 
5758  (Volumes  1,  2,  and  3),  and 
NUREG/CR-5784  may  be  purchased 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  P.O, 
Box  37082,  Washington,  DC  20013- 
7082.  Copies  are  also  available  horn  the 
National  Technical  Information  Service, 
5282  Port  Royal  Road,  Springfield,  VA 
22161.  A  copy  is  available  for 
inspection  and/or  copying  for  a  fee  in 
the  NRC  Public  Document  Room,  2120 
L  Street  NW,  (Lower  Level), 

Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loren  L  Bush,  Jr.,  Safeguards  Branch, 
Division  of  Radiation  Safety  and 
Safeguards,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone:  (301)  504-2944. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC  has  reviewed  experiences 
gained  since  publication  of  the  current 
FFD  rule  on  June  7, 1989  (54  FR  24468), 
and  implementation  by  power  reactor 
licensees  on  January  3, 1990,  and 
determined  that  it  may  be  appropriate  to 
modify  the  random  testing  rate. 
Accordingly,  on  March  24, 1993  (58  FR 
15810),  the  Commission  published  a 
proposed  modification  to  the  FFD  rule 
that  would  permit  a  reduction  in  the 
random  testing  rate  for  licensee 
employees,  but  maintain  the  100- 
percent  random  testing  rate  for 
contractors  and  vendors. 

Summary  of  Public  Comments 

The  comment  period  expired  on  June 
22, 1993.  Forty  comment  letters  were 
received.  Twenty-eight  were  from  power 
reactor  licensees,  six  firom  unions,  one 
from  an  industry  association,  one  from 
a  vendor,  three  from  licensed  reactor 
operators,  and  one  ft-om  a  private 
citizen.  There  was  overwhelming 
support  for  the  proposed  reduction  in 


the  annual  rate  of  random  testing  for 
licensee  employees.  Most  of  the 
commenters  believed  that  the  reduced 
rate  also  should  apply  to  contractors 
and  vendors,  and  several  commenters 
proposed  a  flexible,  performance-based 
rate.  There  was  no  support  for  excluding 
firom  any  reduction  in  the  random 
testing  rate  certain  positions  critical  to 
the  safe  operation  of  a  nuclear  power 
plant.  su(^  as  licensed  reactor 
operators.  A  summary  of  the  comments 
received  and  the  NRC's  responses  are 
presented  below. 

1.  Comment.  The  random  testing  rate 
for  licensee  employees  should  be 
reduced  to  50  percent. 

All  of  the  23  commenters  submitting 
comments  on  the  Commission’s 
proposed  reduction  of  the  random 
testing  rate  to  50  percent  for  licensee 
employees  supported  the  proposal.  'The 
reason  most  often  express^  was  the 
low  rate  of  positive  random  test  results 
experienced  by  licensee  employees, 
particularly  in  comparison  with  other 
industries  having  significant  safety 
concerns.  These  commenters  believe 
that  this  low  industry-wide  positive  rate 
justifies  the  lowering  of  the  random 
testing  rate  to  50  percent.  Some 
commenters  stated  that  a  50-percent  rate 
for  licensee  employees  would  make  that 
rate  consistent  with  the  random  testing 
rate  currently  required  in  the  substance 
abuse  programs  mandated  for  entities 
regulated  by  the  agencies  within  the 
Department  of  Transportation  (DOT), 
including  the  Federal  Aviation 
Administration  and  the  Federal 
Highway  Administration.  They  also 
noted  that  IXDT  is  currently  considering 
lowering  its  proposed  random  testing 
rate  below  50  percent  even  though 
Federal  Highway  Administration  data, 
for  example,  indicate  a  significantly 
higher  positive  rate  than  that 
experienced  among  NRC  licensee 
employees.  Another  commenter  pointed 
out  that  the  lowered  random  testing  rate 
for  licensee  employees  subject  to  the 
NRC’s  FFD  rule  also  would  be 
consistent  with  the  random  rate  applied 
in  the  Commission’s  own  internal  drug 
testing  program. 

Other  commenters  supported  the 
reduction  with  the  expectation  of 
significant  cost  savings  for  licensees  as 
a  result  of  only  testing  approximately 
one-half  the  number  of  employees  now 
being  tested.  In  this  regard,  the  Nuclear 
Mmagement  and  Resources  Council 
(NUMARC)  made  reference  to  the 
November  1992  GAO  report,  “Employee 
Drug  Testing:  Opportunities  Exist  To 
Lower  Drug-Testing  Program  Costs” 
(GAO/GGD-93-13),  which  suggests 
reduced  random  testing  rates  as  a  means 
of  producing  cost  efficiencies  in 
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Federally  mandated  drug  testing 
programs  without  adversely  affecting 
program  integrity. 

Concerning  the  relative  effectiveness 
of  alternative  random  testing  rates,  some 
commenters  believe  that  a  50-percent 
random  testing  rate  would  prepuce 
satisfactory  deterrence  of  drug  and 
alcohol  abuse.  This  is  particularly  true 
in  light  of  the  fact  that  other  FFD 
program  elements,  such  as  program 
awareness  training  and  behavioral 
observation,  and  the  access 
authorization  program  will  continue  to 
inhibit  such  behavior.  Two  commenters 
also  supported  the  proposed  change 
because  it  would  lessen  the  disruption 
of  workers  lives  and  reduce  the  invasion 
of  privacy  that  random  drug  testing 
creates. 

NRC  Response 

The  NRC  concurs  with  those 
commenters  who  stated  that  a  50- 
percent  random  testing  rate  as  appUed 
to  licensee  employees  can  be  expected 
to  provide  sufficient  deterrence  to 
justify  lowering  the  rate  at  this  time.  It 
also  agrees  with  the  observation  that  the 
access  authorization  program  and  other 
FFD  program  elements,  such  as  policy 
communications  and  awareness 
training,  behavioral  observation,  for- 
cause  testing,  employee  assistance 
programs,  and  the  imposition  of  strict 
sanctions  for  violations  of  an  FFD  policy 
will  continue  to  deter  drug  and  alcohol 
abuse  by  most  of  the  worWorce.  As 
some  commenters  noted,  requiring 
fewer  tests  of  licensee  employees  should 
decrease  the  privacy  invasion 
experienced  by  some  employees.  It  also 
should  result  in  cost  savings  across  the 
industry  by  reducing  lost  work  hours 
and  the  number  of  tests  to  be 
administered. 

The  Commission  recognizes  that 
positive  results  in  the  nuclear  power 
industry’s  random  testing  are  generally 
among  the  lowest  of  any  U.S.  industry. 
Noneffieless,  it  realizes  that  there  are 
many  variables  that  can  affect  the  rate 
of  positive  testing  results  and  that 
relatively  low  positive  test  results,  by 
themselves,  are  not  the  only  indicator  of 
the  effectiveness  of  a  testing  program 
either  on  an  industry-wide  or  a  licensee 
program  level.  Some  of  the  variables 
that  could  affect  the  testing  results  are 
the  pro{}ensity  of  the  population  being 
tested  to  use  drugs  and  alcohol,  the 
effectiveness  of  other  program  elements, 
and  the  extent  to  which  tested 
employees  have  been  successful  in 
subverting  the  testing  process  €md 
avoiding  detection. 

The  NRC  does  not  have  sufficient 
information  about  these  or  other  factors 
that  may  influence  testing  results  to  be 


able  to  determine  that  the  decreasing 
positive  rates  reported  by  licensees  are 
an  unqualified  indication  of  FFD 
program  effectiveness.  Nonetheless,  the 
Commission  is  gratified  to  observe  the 
decreasing  positive  rates  in  licensee 
employees’  random  test  results  during 
the  past  three  years.  The  recently 
published  NUREG/CR-5758,  Volume  3, 
“Fitness  for  Duty  in  the  Nuclear  Power 
Industry;  Annual  Summary  of  Program 
Performance  Reports,”  indicates  that 
licensee  employees’  positive  random 
testing  rate  in  1992  was  0.20  percent  as 
compared  to  0.28  percent  in  1990  and 
0.22  percent  in  1991.  There  also  have 
been  decreasing  positive  rates  for 
random  testing  of  contractor  and  vendor 
personnel,  viz.,  0.56  percent  in  1990, 

0.55  percent  in  1991,  and  0.45  percent 
in  1992. 

In  making  its  decision,  the 
Commission  has  considered  these 
testing  results  along  with  the  apparent 
continuing  strength  of  the  other 
elements  of  most  licensees’  FFD 
programs,  the  reduced  invasion  of 
employees’  privacy  interests,  and  the 
potential  for  cost  savings.  In  light  of  this 
industry  experience  and  of  these 
beneficial  effects,  the  Commission  has 
concluded  that  it  is  reasonable  at  this 
time  to  lower  the  random  testing  rate  for 
licensee  employees  and  contractor  and 
vendor  personnel  to  50  percent.  The 
response  to  Comment  4  discusses  the 
Commission’s  reasons  for  allowing 
reduction  in  the  random  testing  rate  for 
contractor  and  vendor  personnel. 

2.  Comment.  The  random  testing  rate 
should  be  reduced  to  less  than  50 
percent. 

Four  commenters  recommended  that 
the  random  testing  rate  be  reduced  to 
less  than  50  percent.  The  rates  they 
recommend^  varied  from  5  {>ercent  to 
25  percent.  Their  central  argument  was 
that  the  random  testing  rate  can  be 
lowered  substantially  without 
threatening  the  effectiveness  of  the 
program.  The  very  low  rates  of  drug  and 
alcohol  positive  tests  that  have  been 
recorded  by  the  nuclear  industry  during 
the  first  two  years  of  FFD  program 
operations  are  the  basis  for  their 
recommendation.  One  licensee  stated 
that  most  chronic  drug  users  probably 
have  been  eliminated  and  currently 
there  is  not  a  serious  drug  or  alcohol 
abuse  problem  in  the  industry.  This 
commenter  and  NUMARC  also  cited  the 
GAO  study  that  found  that  the 
percentage  of  positives  does  not  vary 
significantly  among  Federal  agency  drug 
testing  programs,  regardless  of  what 
random  rate  is  used.  Another  licensee 
emphasized  that  behavioral  observation, 
not  random  testing,  is  the  most  potent 
tool  in  detecting  drug  abuse.  Another 


commenter  recommended  that  the  NRC 
consider  further  reductions  because  the 
effectiveness  of  other  program  elements 
makes  a  random  rate  of  even  50  percent 
unnecessarily  high. 

Significant  cost  savings  was  given  as 
the  most  compelling  reason  to  reduce 
the  random  rate  below  50  percent.  One 
licensee  estimated  the  industry  would 
save  up  to  $30  million  annually  without 
degradation  of  the  overall  program. 

NRC  Response 

As  stated  in  the  response  to  Comment 
1  above,  positive  random  testing  results 
are  not,  by  themselves,  the  only 
indicator  of  the  FFD  program’s 
effectiveness  in  detecting  substance 
abuse.  The  NRC  does  not  have  sufficient 
information  about  the  many  variables 
that  could  affect  testing  results  to  be 
able  to  determine  that  a  lower  random 
testing  rate  would  maintain  an 
acceptable  level  of  program 
effectiveness.  Therefore,  the 
Commission  believes  that  the  industry’s 
relatively  low  numbers  of  drug  and 
alcohol  positive  random  test  results 
should  not  be  used  as  the  sole 
justification  for  lowering  the  random 
testing  rate  below  50  percent.  While 
behavorial  observation  and  for-cause 
testing  are  valuable  program  elements, 
there  still  must  be  a  strong  random 
testing  program  that  provides  an 
adequate  level  of  detection  and 
deterrence.  'The  Commission  continues  • 
to  believe  that  it  must  choose  a 
conservative  and  prudent  random 
testing  rate  that  maximizes  both 
detection  and  deterrence  of  substance 
abuse  while  minimizing  the  monetary 
and  social  costs  of  such  testing.  The 
Commission  believes  that  a  50-percent 
random  testing  rate  will  strike  the 
proper  balance  between  the  dictates  of 
public  health  and  safety,  the  financial 
needs  of  licensees,  emd  the  privacy  and 
other  interests  of  workers  subject  to  the 
testing  requirement.  Given  the 
substantial  unknowns  currently 
associated  with  the  true  detection  and 
deterrence  effectiveness  of  alternative 
random  testing  rates  as  applied  to  the 
particular  conditions  of  the  nuclear 
power  industry  workforce,  the 
Commission  believes  that  it  caimot 
establish  a  random  testing  rate  lower 
than  50  percent  for  any  segment  of  the 
industry  at  this  time. 

It  should  also  be  noted  that  relatively 
low  positive  test  rates  do  not  necessarily 
indicate  that  there  is  not  a  drug  and 
alcohol  abuse  problem,  as  some 
commenters  asserted.  First,  some  users 
have  become  adept  at  avoiding 
detection,  and  the  use  of  increasingly 
effective  subversion  techniques  may  be 
one  reason  why  random  testing  results 


504 


Federal  Register  /  Vol.  59,  No.  3  /  Wednesday,  January  5,  1994  /  Rules  and  Regulations 


are  decreasing.  Second,  while  it  may  be 
that  most  of  the  chronic  drug  users  who 
were  in  the  industry  when  the  program 
started  have  been  detected  or  have  left, 
there  can  be  expected  to  be  a  continuing 
level  of  intermittent  illegal  drug  use  and 
alcohol  abuse  among  industry 
employees;  such  use  is  difficult  to 
detect.  The  Commission  concludes  that 
the  low  positive  random  test  results  do 
not  indicate  that  there  has  ceased  to  be 
a  drug  and  alcohol  abuse  problem  and 
that  further  reduction  in  the  random 
testing  rate  would  not  be  appropriate  at 
this  time. 

In  response  to  the  commenters’ 
reference  to  the  GAO’s  observation  that 
the  percentage  of  positives  does  not  vary 
significantly  among  Federal  agency  drug 
testing  programs,  the  NRC  notes  that  the 
GAO’s  objective  in  that  report  was  to 
identify  potential  cost  savings  in 
Federal  employee  drug  testing 
programs.  Its  objective  did  not  include 
determination  of  the  relative  deterrent 
values  of  alternative  random  testing 
rates.  In  accomplishing  its  objective,  the 
GAO  properly  concentrated  on  only  the 
costs  associated  with  Federal  employee 
drug  testing.  It  did  not  perform  an 
indepth  analysis  of  the  several  variables 
that  influence  testing  results  nor  of  the 
very  complex  relationship  between 
those  variables  and  the  deterrence  value 
of  testing.  Such  variables  would  include 
the  inclination  for  drug  or  alcohol  abuse 
among  the  employees  in  the  various 
industries  in  which  the  Federal  testing 
programs  operate,  the  extent  to  which 
the  strength  and  effectiveness  of  other, 
non-testing  program  elements,  such  as 
drug  awareness  training,  may  affect 
testing  results,  and  the  relative 
stringency  of  sanctions  imposed  by  the 
various  Federal  agencies  following 
positive  test  results.  Because  the  GAO’s 
objective  was  to  address  the  cost  rather 
than  the  deterrence  effectiveness  of 
testing,  the  NRC  does  not  consid^  the 
commenter’s  reference  to  the  GAO’s 
observation  to  be  a  persuasive  argument 
for  reduced  random  testing  rates. 

The  NRC  will  continue  to  monitor 
implementation  of  the  rule  and  will 
modify  the  rule  in  response  to  industry 
experience,  advances  in  technology,  or 
other  considerations  to  ensure  that  the 
rule  is  achieving  the  general 
performance  objectives  set  forth  in  10 
CFR  Part  26. 

3.  Comment.  The  random  testing  rate 
should  be  flexible  and  based  on 
performance,  such  as  the  positive  rate  of 
random  testing. 

Twelve  commenters  recommended 
that  the  Commission  allow  some  form  of 
performance-based  approach  to 
determine  the  random  testing  rate. 

Under  such  a  system,  the  random 


testing  rate  would  vary  over  time.  This 
would  depend  on  each  licensee’s  or, 
alternatively,  the  industry’s  positive 
random  test  results  from  a  previous 
period.  One  licensee,  for  example, 
suggested  that  each  licensee’s  random 
testing  rate  should  be  based  upon  that 
particular  licensee’s  previous  12-month 
testing  results.  Under  this  approach,  a 
licensee  would  be  subject  to  a  minimum 
50-percent  random  testing  rate  if  it 
experienced  a  positive  rate  of  greater 
than  0.50  percent  during  the  previous 
12  months.  That  licensee  could  reduce 
its  random  rate  to  25  percent  if  it 
subsequently  had  a  12-month  positive 
rate  between  0.25  percent  and  0.50 
percent  or  to  as  low  as  10  percent  ff  its 
positive  rate  for  the  previous  year  was 
less  than  0.25  percent.  Three  other 
licensees  recommended  similar  schemes 
whereby  a  licensee’s  random  rate  would 
be  determined  by  its  own  record  of 
positive  test  results.  One  of  these 
recommendations  based  the  rate  on  the 
results  of  the  previous  2  years  rather 
than  those  of  the  previous  12  months. 

NUMARC  proposed  that  the  industry¬ 
wide  random  testing  rate  be  determined 
by  the  industry-wide  random  testing 
results  from  the  previous  period.  This 
recommendation  was  endorsed  by  five 
licensees.  Under  NUMARC’s  proposed 
approach,  the  industry  would  be 
allowed  by  regulation  to  adjust  its 
random  testing  rate  based  on  testing 
results  firom  the  previous  reporting 
period.  All  licensees  would  be  required 
to  test  at  a  100-percent  random  rate  if 
the  industry-wide  positive  rate  were 
greater  than  1.0  percent  in  the  previous 
period,  at  a  50-percent  random  rate  if 
the  positive  rate  was  between  0.50 
percent  and  1.0  percent,  at  a  25-percent 
random  rate  if  the  positive  rate  was 
between  0.25  percent  and  0.50  percent, 
and  at  a  10-percent  random  rate  if  the 
positive  rate  was  less  than  0.25  percent. 
Two  of  the  eleven  licensees  favoring  a 
performance-based  testing  system 
provided  a  general  recommendation  that 
did  not  specify  whether  the  random 
testing  rate  should  be  based  on  the 
positive  testing  results  of  each 
individual  licensee,  or  on  the  results  of 
the  industry  as  a  whole. 

The  commenters  noted  various 
potential  advantages  of  adopting  a 
performance-based  approach  to  setting 
the  random  testing  rate.  One  stated  that 
adopting  such  an  approach  would  be 
consistent  with  the  NRC’s  initiative  to 
identify  performance-based  programs 
that  would  be  beneficial  to  the  industry. 
Another  listed  cost  savings,  equity  in 
that  each  licensee’s  random  rate  would 
be  commensurate  with  its  program 
performance,  and  an  incentive  for 
licensees  to  maximize  program 


conformance  with  the  FFD  rule  as 
advantages  of  such  an  approach. 

NRC  Response 

During  development  of  10  CFR  part 
26  in  1989,  the  Commission  considered 
a  variation  of  the  flexible,  performance- 
based  random  rate  similar  to  the 
approaches  recommended  by  these 
commenters.  (See,  for  example,  the 
NRC’s  response  to  Comment  7.4.2  in 
NUREG-1354,  “Fitness  for  Duty  in  the 
Nuclear  Power  Industry:  Responses  to 
Public  Comments.’’)  At  that  time,  the 
Commission  decided  against  adopting  a 
performance-based  rate  for  various 
reasons.  As  stated  above,  positive 
random  testing  results  are  not  the  only 
indicator  of  detection  and  deterrence 
effectiveness  or  of  overall  random 
testing  program  performance  to  allow 
the  testing  rate  to  vary  with  testing 
results.  Adopting  a  performance-based 
approach  would  tend  to  discourage  the 
initiatives  that  the  Commission  is 
encouraging  in  10  CFR  26.24(b)  and  in 
Section  2.1  of  Appendix  A  to  Part  26. 

In  §  26.24(b),  the  NRC  allows  licensees 
to  implement  programs  with  more 
stringent  standards,  for  example,  lower 
screening  and  confirmation  cutoff  levels 
and  a  broader  panel  of  drugs  than  those 
specified  in  the  rule.  In  Section  2.1  of 
Appendix  A,  licensees  are  permitted  to 
test  for  any  illegal  drugs  during  a  for- 
cause  test  or  analysis  of  specimens 
suspected  of  being  adulterated  or 
diluted.  Program  performance  data  for 
the  first  three  years  of  FFD  program 
implementation  have  shown  that  those 
licensees  using  screening  cutoff  levels 
for  marijuana  Qiat  are  lower  than  the 
maximum  allowed  100  nanograms  per 
milliliter  (ng/ml)  have  had  a  higher 
percentage  of  confirmed  positive  results 
than  those  screening  at  100  ng/ml.  (See 
NUREG/CR— 5758,  Vols.  1-3.)  Licensees 
that  employ  special  measures  to  detect 
attempts  to  dilute  specimens  or  flush 
metabolites  from  the  body  report  that 
their  positive  rate  is  about  doubled.  This 
result  is  similar  to  data  presented  to  the 
Department  of  Health  and  Human 
Services’  Drug  Testing  Advisory  Board 
on  June  10, 1993,  and  reported  in  “The 
National  Report  on  Substance  Abuse” 
on  June  18, 1993.  (The  study  is 
currently  imdergoing  peer  review  before 
publication.)  Adopting  a  performance- 
based  approach  that  allowed  licensees 
to  reduce  their  random  testing  rates  as 
positive  testing  results  declined  would 
likely  discourage  licensees  from 
adopting  lower  screening  cutoff  levels 
and  taking  measures  to  detect  attempts 
by  users  to  avoid  detection. 

Lastly,  a  performance-based  approach 
would  require  the  collection  and 
analysis  of  performance  data  to  provide 
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the  bases  for  adjustments  to  the  random 
testing  rate.  Sudi  data  is  not  currently 
collected  by  the  licensees  or  the  NRC. 
Previous  e^orts  known  to  the  NRC  staff 
to  identify  and  analyze  the  many 
candidate  performance  indicators  for 
measuring  the  effectiveness  of  random 
testing  have  been  inconclusive, 
primarily  because  of  the  numerous 
variables.  Furthermore,  assuming  that 
the  proper  performance  indicators  can 
be  developed,  it  would  appear  that  the 
collection  and  analysis  of  data  to 
support  a  performance-based  approach 
would  add  a  considerable 
administrative  burden  to  both  licensees 
and  the  NRC. 

For  all  these  reasons  and  imtil  further 
experience  is  gained  that  would  support 
a  performance-beised  approach,  the 
Commission  declines  to  adopt  such  an 
approach  to  setting  the  random  testing 
rate. 

4.  Comment.  The  reduction  in  the 
random  testing  rate  should  be  applied  to 
all  workers. 

Four  of  the  30  commenters  on  this 
issue — three  unions  and  one  licensee — 
supported  the  Commission’s  proposal 
that  licensees  maintain  the  100- percent 
random  testing  rate  for  contractor  and 
vendor  employees.  Their  reasons 
included  a  concern  for  lack  of 
commitment  by  contractor  employees  to 
maintaining  the  industry’s  hi^  drug- 
free  standard  and  the  need  for  the 
higher  testing  rate  to  provide  continued 
deterrence  for  contractor  employees. 

One  of  the  three  unions  recommended 
that  long-term  contractors  should  have 
the  same  lower  random  testing  rate  as 
that  of  licensee  employees  because  test 
results  of  long-term  contractors  and 
licensee  employees  have  been  almost 
identical. 

There  were  several  issues  consistently 
mentioned  by  those  26  commenters  who 
opposed  maintaining  the  100-percent 
random  testing  rate  for  contractor  and 
vendor  employees.  There  was  a  general 
concern  for  unnecessary  inconsistencies 
in  random  testing  rates  between  Federal 
agencies.  Commenters  recommended 
that  the  NRC  program  be  kept  as 
consistent  as  possible  with  programs  in 
other  Federally  regulated  safety-related 
industries.  These  include  the  DOT 
programs  that  currently  require 
contractors  and  vendors  to  be  randomly 
tested  at  a  50-percent  rate. 

Various  licensees  cited  the  testing 
results  from  1990  and  1991  which,  in 
their  opinion,  create  no  statistically 
sound  rationale  for  testing  contractor 
and  vendor  employees  at  a  rate  different 
from  that  of  licensee  employees.  They 
argued  that,  while  the  contractor/vendor 
positive  testing  rate  has  been  twice  that 
of  licensee  employees,  it  is  still  low 


enough  to  make  unnecessary  the 
expenditure  of  the  resources  necessary 
to  maintain  two  separate  random  testing 
pools. 

Various  commenters  noted  that 
contractors  and  vendors  are  subject  to 
the  identical  access  authorization  and 
other  FFD  program  requirements  as  are 
licensee  employees,  including 
behavioral  observation.  These  stringent 
requirements,  in  their  view,  obviate  the 
need  to  keep  the  contractor/vendor 
random  rate  at  100  percent.  Some  also 
noted  that  the  deterrent  value  of  random 
testing  is  in  the  act  of  testing  itself  and 
not  in  what  many  consider  to  be  a  high 
rate  of  testing.  Some  commenters 
warned  that  keeping  contractors  and 
vendors  at  100  percent  could  be 
construed  as  discriminatory  against 
those  employees  and  may  be  perceived 
as  punitive  rather  than  as  a  corrective 
measure.  Two  licensees  also  cited  a 
study  of  the  detection  effectiveness  of 
nine  random  testing  rates  published  in 
NUREG/CR-5784,  "Fitness  for  Duty  in 
the  Nuclear  Power  Industry:  A  Review 
of  the  First  Year  of  Program 
Performance  and  an  Update  of  the 
Technical  Issues,”  which  indicates  that 
a  100-percent  testing  rate  is  only  a  little 
more  effective  than  a  50-percent  rate  for 
detecting  occasional  drug  users. 

NRC  Response 

Although  there  is  a  difference 
between  the  positive  results  of  random 
testing  of  licensee  employees  and  those 
of  contractor  and  vendor  employees,  the 
positive  random  testing  rate  of  both 
groups  has  been  less  in  each  year  since 
1990,  as  stated  in  the  response  to 
Comment  1  above.  While  the  contractor/ 
vendor  random  testing  positive  rates 
continue  to  be  about  twice  the  rate  for 
licensee  employees  and  statistical 
analysis  of  the  data  shows  that  the 
difference  in  proportion  between  the 
contractors’  and  licensees’  employees  is 
not  explained  within  statistical 
fluctuations  (therefore,  differences  in 
the  rates  are  statistically  significant),  the 
Commission  agrees  that  the  absolute 
numbers  of  positive  test  results  of  all 
categories  of  nuclear  power  workers  are 
low  Therefore,  the  Commission  will 
permit  its  licensees  to  lower  the  random 
testing  rate  to  50  percent  for  all  persons 
covered  by  10  CFR  pjirt  26.  However, 
the  Commission  will  continue  to 
monitor  licensee  program  performance 
and  effectiveness  and  will  make 
program  adjustments  as  necessary. 

In  response  to  the  comments 
regarding  the  study  of  the  detection 
effectiveness  of  nine  random  testing 
rates  published  in  NUREG/CR-5784,  the 
Commission  notes  that  the  study 
explicitly  dealt  with  only  the 


hypothetical  detection  effectiveness  of 
those  alternatives.  It  did  not  address 
their  relative  deterrence  effectiveness. 
While  it  may  be  that  the  effectiveness  of 
a  100-percent  random  testing  rate  for 
deterring  occasional  drug  users  could  be 
slightly  higher  than  that  of  a  50-percent 
rate,  the  Commission  nonetheless 
believes  that  a  50-percent  random 
testing  rate  will  provide  sufficient 
deterrence  to  drug  and  alcohol  abuse  by 
contractor  and  vendor  employees. 

With  respect  to  commenters’  concerns 
about  unnecessary  inconsistencies  in 
random  testing  rates  between  Federal 
agencies,  the  Commission  continues  to 
believe  that  the  random  test  rate  for 
employees  in  the  nuclear  power 
industry  need  not  be  similar  to  the  rates 
applied  to  employees  in  all,  or  even 
most,  other  F^eral  agencies  or 
Federally  mandated  programs.  Not  all 
Federal  agencies  have  identical  safety 
concerns  or  res^nsibilities. 

5.  Comment.  There  should  be  no 
difference  in  the  random  testing  rate  for 
certain  positions  critical  to  the  safe 
operation  of  a  nuclear  power  plant. 

Seventeen  commenters  responded  to 
the  Commission’s  question  as  to 
whether  certain  positions  critical  to  the 
safe  operation  of  a  nuclear  power  plant, 
such  as  licensed  reactor  operators, 
should  be  excluded  from  any  reduction 
of  the  random  testing  rate.  All  these 
commenters  recommended  against  such 
differentiation.  Two  licensees  stated 
that  treating  people  in  positions  critical 
to  safety  differently  from  other 
employees  could  have  a  negative  effect 
on  the  morale,  self-image,  and 
motivation  of  this  group  of  highly 
trained  and  dedicated  specialists 
Another  stated  that  all  plant  employees 
are  critical  to  safe  operation  Therefore, 
a  reduction  in  the  random  testing  rate 
should  apply  to  all  employees  The 
potential  for  added  record-keeping 
requirements  creating  unnecessary 
burdens  for  the  industry  was  another 
reason  for  not  making  this  distinction. 

In  the  opinion  of  one  commenter,  the 
1990-1992  industry-wide  program 
performance  data  do  not  support  testing 
people  in  positions  critical  to  safety  at 
a  different  rate  than  that  applied  to 
other  licensee  employees  Finally,  one 
licensee  cited  potential  problems  getting 
union  agreement  to  testing  this 
classification  of  employees  at  a  higher 
rate  than  other  licensee  personnel 
subject  to  the  FFD  rule. 

NRC  Response 

The  essence  and  unanimity  of  these 
comments — that  licensed  operators  and 
other  employees  in  positions  critical  to 
the  safe  operation  of  a  nuclear  power 
plant  should  not  be  excluded  from  a 
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reduction  of  the  random  testing  rate — is 
not  surprising.  These  particular 
members  of  the  nuclear  power 
industry’s  workforce  have  collectively 
demonstrated  their  dedication  to  safe 
and  eHicient  plant  operations.  As  at 
least  one  commenter  noted,  the 
industry’s  program  performance  data  for 
the  first  th^  years  of  operation  do  not 
support  differentiating  between  people 
in  safety-critical  positions  and  other 
licensee  employees  insofar  as  the 
random  testing  rate  is  concerned.  The 
1992  program  performance  data,  for 
example,  show  that  eighteen  of  the 
industry’s  approximately  5,000  licensed 
operators  tested  positive  for  drugs  or 
alcohol  or  otherwise  violated  the 
licensee’s  FFD  policy;  twelve  of  these 
were  a  result  of  random  testing.  When 
comparing  these  results  to  the  461 
positive  results  out  of  156,730  random 
tests  administered  to  the  industry 
workforce,  the  difference  in  proportion 
between  the  licensed  operators  and  the  , 
industry  workforce  is  within  statistical 
fluctuations  and  the  difference  in  the 
positive  rates  is  not  statistically 
significant.  While  the  NRC  expects 
licensees  to  continue  to  take  action  to 
drive  this  number  of  positives  down 
even  further,  this  record  does  not  merit 
testing  people  in  these  positions  at  a 
rate  different  from  that  applied  to  other 
licensee  employees.  The  Commission; 
therefore,  concurs  with  the  commenters’ 
recommendation  that  certain  positions 
critical  to  the  safe  operation  of  a  nuclear 
power  plant,  such  as  licensed  reactor 
operators,  should  not  be  excluded  from 
a  reduction  of  the  random  testing  rate. 

6.  Comment.  Random  testing  is 
expensive  and  produces  false  positives 
Furthermore,  chronic  users  are  able  to 
avoid  detection. 

Two  commenters,  a  power  plant 
worker  and  a  union,  argued  against  the 
usefulness  of  continued  random  testing. 
One  of  these  commenters  stated  that 
random  testing  produces  false  positives. 
These  cost  the  industry  large  amounts  of 
money  in  settlements  and  damage  the 
public’s  perception  of  licensees' 
fairness.  As  additional  support  for  this 
position,  this  commenter  warned  that 
chronic  drug  abusers  are  particularly 
adept  at  escaping  detection  fitim 
random  testing  by  subverting  the  testing 
process.  The  other  commenter 
recommended  that  random  testing  be 
eliminated  because  it  is  not  effective  in 
identifying  workers  who  are  impaired  at 
the  time  urine  samples  are  collected 
For-cause  testing,  in  this  commenter’s 
opinion,  is  more  effective  because  it 
more  accurately  reflects  a  worker’s 
present  ability  to  perform  his/her  )ob  at 
the  time  he/she  is  tested  This 
commenter  also  stated  that  random 


testing  appears  to  be  a  means  of  having 
the  NRC  enforce  the  Controlled 
Substances  Act  which  is  not  the  NRC’s 
responsibility. 

NRC  Response 

The  Commission  has  long  been  well 
aware  of  the  types  of  FFD  program- 
related  concerns  as  addressed  by  these 
commenters.  During  the  promulgation 
of  10  CFR  part  26  in  1989,  the 
Commission  fully  addressed  these  and 
many  other  such  concerns.  (See 
NUREG-1354.  “Fitness  for  Duty  in  the 
Nuclear  Power  Industry:  Responses  to 
Public  Comments.’’)  At  that  time  the 
NRC  concluded,  for  example,  that 
licensee  FFD  programs  should  be 
concerned  not  only  with  impairment, 
but  also  with  worker  reliability  and 
trustworthiness.  The  NRC  believes  that 
any  illegal  drug  use  or  alcohol  abuse  by 
a  worker  reflects  upon  his  or  her 
trustworthiness  and  reliability. 

Likewise,  random  testing  is  not 
intended,  nor  has  it  ever  functioned,  as 
a  means  to  enforce  the  Controlled 
Substances  Act.  Section  26.29(b) 
provides  that  licensees,  contractors,  and 
vendors  shall  not  disclose  test  results  to 
law  enforcement  officials  unless  those 
officials  request  such  information  under 
court  order  It  also  is  noted  that  there  is 
no  requirement  to  routinely  provide 
such  officials  with  testing  results. 

The  Commission  is  well  aware  that 
there  is  a  potential  for  false  positive 
results  and,  therefore,  has  required 
numerous  quality  control  measures  and 
safeguards  to  prevent  such  occurrences. 
In  Appendix  D  to  NUREG/CR-5758, 
Volume  3,  the  testing  process  errors  that 
were  reported  by  licensees  during  the 
first  three  years  under  the  FFD  rule  were 
analyzed.  Of  over  800,000  specimens 
test^,  there  were  two  false  positives  of 
personnel  specimens  reported  by  the 
laboratories,  both  due  to  administrative 
errors  In  both  cases  ^  the  quality 
assurance  programs  detected  and 
corrected  the  problem. 

Because  of  tne  NRC’s  particular 
concern  with  the  degree  to  which  the 
testing  process  can  be  subverted,  the 
Commission  staff  has  continued  to  track 
the  ways  in  which  workers  have 
subverted  testing  processes  in  industries 
across  the  country.  These  efforts  have 
resulted  in  staff  recommendations  for 
amending  10  CFR  part  26  to  introduce 
various  means  for  combatting 
subversion.  Lastly,  the  Commission 
believes  that  the  added  protection  of 
public  health  and  safety  that  the  FFD 
program  provides  is  well  worth  the 
industry's  costs  of  administering  this 
program 

7  Comment  Maintaining  two 
separate  populations  of  workers  for 


random  testing  is  an  unnecessary  and 
expensive  burden. 

^me  of  the  commenters  stated  that 
requiring  two  random  testing  rates 
would  force  licensees  to  develop  two 
separate  testing  programs.  The  resulting 
additional  administrative  and  financial 
burdens  would  cancel  out  any  savings 
resulting  fitim  reducing  the  licensee 
employee  rate  to  50  percent.  NUMARC 
stated  that  the  industry  would  save 
approximately  $4.1  million  if  the 
number  of  tests  of  contractor  and  vendor 
employees  was  cut  in  half. 

NRC  Response 

Some  of  the  comments  noted  above 
asserted  that  separate  random  testing 
rates  for  licensee  employees  and 
contractors/vendors  would  create 
additional  administrative  and  financial 
burdens  for  licensees.  Although  this 
issue  is  somewhat  moot  since  the 
Commission  will  permit  licensees  to 
reduce  the  random  testing  rate  to  50 
percent  per  year  for  all  persons  covered 
by  Part  26,  the  Commission  does  not 
concur  that  conducting  random  testing 
using  two  random  rates  would  have 
caused  appreciably  higher 
administrative  or  operating  costs. 
Presumably,  mosl  licensees’  data  bases 
already  distinguish  between  licensee 
employees  and  contractor/vendor 
employees  subject  to  testing  Numerous 
commenters  on  the  initial  rule  in  1989 
indicated  that  the  workforce  population 
should  be  separated  so  that  permanent 
employees  would  not  be  tested  at  a 
much  higher  rate  to  make  up  for 
contractors  who  might  not  be  on  site 
when  selected  for  testing  (see  comment/ 
response  7  -4.3  of  NUREG-1354).  The 
NRC  staff  understands  that  several 
licensees  have  divided  their  testing 
population  as  permitted  by  the  rule.  The 
number  and  identity  of  licensee 
employees  in  the  testing  pool  remains 
rather  constant  over  time.  The  number 
and  identity  of  contractor/vendor 
employees  in  the  testing  pool,  on  the 
other  hand,  varies  quite  considerably 
over  time  depending  on  outages  and 
other  operational  considerations  A 
licensee  may  choose  to  create  more  tlian 
one  test  population  so  that  it  may  test 
portions  of  its  workforce  at  a  greater  rate 
or  reduce  the  burden  on  its  employees 
from  being  tested  at  a  higher  rate  to 
compensate  for  the  testing  of  contractors 
and  vendors  not  normally  on  site. 

8  Comment.  The  Commission  should 
modify  certain  portions  of  10  CFR  part 
26  based  on  industry  experience  and 
lessons  learned  and  incorporate 
numerous  program  enhancements  as 
disc  ussed  at  various  industry  forums 

Eight  commenters  recommended  that 
the  Commission  make  future 
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modifications  to  certain  portions  of  10 
CFR  part  26  based  on  industry 
experience  and  lessons  learnt  and 
incorporate  numerous  program 
enhancements  as  discussed  at  various 
industry  forums. 

NRC  Response 

The  specific  recommendations  for 
ways  in  which  part  26  can  be  improved 
and  numerous  other  program 
enhancements  are  currently  being 
considered  by  the  NRC  in  conjunction 
with  a  general  package  of  rule  revisions 
currently  under  development. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  the  NRC  has  not 
prepared  an  environmental  imjMct 
statement,  nor  an  environmental 
assessment  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.)  These 
requirements  and  amendments  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150- 
0146. 

Since  the  rule  will  permit  licensees  to 
reduce  the  random  testing  rate  for  their 
employees,  the  resulting  reduction  in 
the  reporting  and  recordkeeping  burden 
is  expected  to  be  an  average  of  223 
hours  per  site,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Information 
and  Records  Management  Branch 
(MNBB-7714),  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  the  E)esk  Officer,  Office  of 
Information  and  Regulatory  Afiairs, 
NEOB-3019  (3150-0146),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
emalysis  for  this  regulation,  llie  analysis 
examines  the  costs  and  benefits  of  the 
alternatives  considered  by  the 
Commission.  The  analysis  is  available 
for  inspection  in  the  NRC  Public 
Docrunent  Room,  2120  L  Street  NW 
(Lower  Level),  Washington,  DC.  Single 
copies  of  the  analysis  may  be  obtained 


from  Loren  L.  Bush,  Jr.,  Division  of 
Radiation  Safety  and  Safeguards,  Office 
of  Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
504-2944. 

Regulatory  Flexibility  Act  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  afiects  only  the 
licensing  and  operation  of  nuclear 
power  plants  and  activities  associated 
with  the  possession  or  transportation  of 
Category  I  material.  The  companies  that 
own  these  plants  do  not  fall  within  the 
scope  of  the  definition  of  “small 
entities”  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  issued  by  the  Small 
Business  Administration  in  13  CFR  part 
121. 

Backfit  Analysis 

The  rule  represents  a  relaxation  from 
current  part  26  requirements  for  drug 
testing  since  the  rule  permits  (but  does 
not  require)  licensees  to  reduce  the 
random  testing  rate  for  all  persons 
covered  by  the  rule.  Accordingly,  the 
rule  does  not  represent  a  backfit  as 
defined  in  10  CFR  50.109(a)(1),  and  a 
backfit  analysis  is  not  required  for  this 
rule. 

List  of  Subjects  in  10  CFR  Part  26 

Alcohol  abuse.  Alcohol  testing. 
Appeals,  Chemical  testing.  Drug  abuse. 
Drug  testing,  Employee  assistance 
programs.  Fitness  for  duty,  Hazardous 
materials  transportation.  Management 
actions.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Penalties, 
Protection  of  information,  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Sanctions,  Special 
nuclear  materials. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C  552  and  553, 
the  NRC  is  adopting  the  following 
amendment  to  10  CFR  part  26. 

PART  2B-FITNESS  FOR  DUTY 
PROGRAMS 

1.  The  authority  citation  for  part  26 
continues  to  read  as  follows: 

Authority:  Secs.  53,  81, 103, 104, 107, 161, 
68  Stat.  930,  935,  936,  937,  939,  948,  as 
amended  (42  U.S.C.  2073, 2111,  2112,  2133, 
2134,  2137,  2201);  secs.  201,  202,  206,  88 
Stat.  1242, 1244, 1246,  as  amended  (42  U.S.C. 
5841,  5842,  5846). 


2.  In  §  26.24  paragraph  (aK2)  is 
revised  to  read  as  follows: 

§  26.24  Chemical  and  alcohoi  testing 
(a)  *  *  * 

(2)  Unannounced  drug  and  alcohol 
tests  imposed  in  a  statistically  random 
and  unpredictable  manner  so  that  all 
persons  in  the  population  subject  to 
testing  have  an  equal  probability  of 
being  selected  and  tested.  The  tests 
must  be  administered  so  that  a  person 
completing  a  test  is  immediately  eligible 
for  another  imannoimced  test.  As  a 
minimum,  tests  must  be  administered 
on  a  nominal  weekly  frequency  and  at 
various  times  during  the  day.  Random 
testing  must  be  conducted  at  an  annual 
rate  equal  to  at  least  50  percent  of  the 
workforce. 

***** 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  December,  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle, 

Acting  Secretary  the  Commission. 

(FR  Doc.  94-131  Filed  1-4-94;  8:45  am] 
BILUNO  CODE  7Se0-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  93-NM-206-AD;  Amendment 
39-6783;  AD  93-24-61] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A310  and  A300-600 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T93-24-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
all  Airbus  Model  A3 10  and  A300-600 
series  airplanes  by  individual  telegrams. 
This  AD  requires  repetitive  operational 
tests  of  feel  and  limitation  computers 
(FLC)  1  and  2.  This  amendment  is 
prompted  by  a  report  that  the  pitch 
control  on  a  Model  A300-600  series 
airplane  operated  with  stiffness.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  stiff  operation  of  the 
pitch  control  emd  undetected  loss  of 
rudder  travel  limitation  function. 

DATES:  Effective  January  20, 1994,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T93-24-51,  issued 
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December  1, 1993,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  20, 
1994. 

Conunents  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  7, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention;  Rules  Docket  No.  93-NM- 
208-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Airbus  Industrie, 

1  Rond  Point  Maurice  Bellonte,  31707 
Blagnac  Cedex,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Ofhce  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Bran^,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-130. 
SUPPLEMENTARY  INFORMATION:  On 
December  1, 1993,  the  FAA  issued 
telegraphic  airworthiness  directive  (AD) 
T93-24-51,  which  is  applicable  to  all 
Airbus  Model  A310  and  A300-600 
series  airplanes.  That  action  was 
prompted  hy  a  report  from  an  operator 
that  the  pitch  control  on  a  Model  A300- 
600  series  airplane  operated  with 
stiffriess.  Investigation  into  the  cause  of 
this  stiffriess  revealed  that  the  feel  and 
limitation  computer  (FLC)  failed  and 
caused  stiff  operation  of  the  pitch 
control.  This  condition,  if  not  corrected, 
could  result  in  stiff  operation  of  the 
pitch  control  and  undetected  loss  of 
rudder  travel  limitation  function,  which 
may  adversely  affect  controllability  of 
the  airplane. 

Airbus  Industrie  has  installed  these 
computers  on  all  Model  A3 10  and 
A300-600  series  airplanes.  Each 
airpleme  has  two  FLC’s,  designated  FLC 
1  and  FLC  2.  The  FLC  and  the  pitch  feel 
fault  lights  are  integral  components  of 
the  pit^  feel  system.  (The  pitch  feel 
fault  lights  indicate  a  failure  of  the  FLC.) 

Currently,  these  airplanes  are  allowed 
to  operate  with  one  inoperative  pitch 
feel  system.  If  the  airplane  is  operated 
ivith  one  inoperative  pitch  feel  system, 
failure  of  the  other  FLC  could  result  in 
stiff  operation  of  the  pitch  control  and 
imdetected  loss  of  rudder  travel 


limitation  function.  This  failure  could 
also  allow  excessive  elevator  movement, 
which  could  expose  the  airplane 
structure  to  excessive  air  loads. 

Airbus  Industrie  has  issued  All 
Operator  Telex  (AOT)  27-14,  dated 
November  2, 1993,  applicable  to  all 
Airbus  Model  A310  and  A300-600 
series  airplemes,  that  describes 
procedures  for  performing  repetitive 
operational  tests  to  verify  proper 
operation  qf  FLC’s  1  and  2.  The 
Direction  Generale  de  I’Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  classified  this  AOT 
as  mandatory  and  issued  French 
telegraphic  airworthiness  directive  93- 
202-153(b),  dated  November  2, 1993,  in 
order  to  assure  tbe  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  Telegraphic  AD  T93-24-51  to 
require  repetitive  operational  tests  to 
verify  proper  oi>eration  of  FLC’s  1  and 
2.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
AOT  previously  described.  Any  FLC 
that  fails  the  operational  test  is  required 
to  be  repaired  or  replaced  in  accordance 
with  a  method  approved  hy  the  FAA. 

The  AD  also  prohibits  operation  of 
any  airplane  with  an  inoperative  pitch 
feel  system  or  inoperative  pitch  feel 
fault  lights. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  December  1, 1993, 
to  all  known  U.S.  owners  and  operators 
of  all  Airbus  Model  A310  and  A300-600 
series  airplanes.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
tjie  Federal  Register  as  an  amendment 
to  §  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  make  it 
effective  as  to  all  persons. 


This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  imsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  “ADDRESSES.”  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  tlie  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-208-AD.’’  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedvues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-24-51  Airbus  Industrie:  Amendment 
39-8783.  Docket  93-NM-208-AD. 

Applicability:  All  Airbus  Model  A310  and 
A300-600  series  airplanes,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  stiff  operation  of  the  pitch 
control  and  undetected  loss  of  rudder  travel 
limitation  function,  which  may  adversely 
affect  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  7  days  after  the  effective  date  of 
this  AD.  perform  an  operational  test  to  verify 
proper  operation  of  feel  and  limitation 
computers  (FLC)  1  and  2  in  accordance  with 
Airbus  Industrie  All  Operator  Telex  27-14, 
dated  November  2, 1993.  Thereafter  repeat 
this  test  at  intervals  not  to  exceed  7  days. 

(b)  If  any  FLC  fails  the  test,  prior  to  forther 
flight,  replace  with  a  new  or  serviceable  FLC. 
or  repair  the  FLC  in  accordance  With  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 


(c)  As  of  the  effective  date  of  this  AD,  no 
airplane  shall  be  operated  with  an 
inoperative  pitch  feel  system  or  inoperative 
pitch  feel  fault  lights. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 

Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  test  shall  be  done  in  accordance 
with  Airbus  Industrie  All  Operator  Telex  27- 
14,  dated  November  2, 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  IXl 

(g)  This  amendment  becomes  effective  on 
January  20, 1994,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  T93— 24— 51, 
issued  December  1, 1993,  which  contained 
the  requirements  of  this  amendment. 

Issued  in  Renton,  Washington,  on 
December  28, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  94-21  Filed  l-^-94;  8:45  am) 
BILUNQ  CODE  4»10-13-U 


14  CFR  Part  39 

[Docket  No.  93-CE-46-AD;  Amendment  39- 
8787;  AD  94-01-05] 

Airworthiness  Directives:  Aliied  Signal 
Aerospace  Company,  Air  Transport 
Avionics  (Formerly  Bendix/King  Air 
Transport  Avionics  Division)  Traffic 
Alert  and  Collision  Avoidance  System 
II  Processors 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Allied  Signal 
Aerospace  Company,  Air  Transport 
Avionics  (Allied  Signal)  Traffic  Alert 


and  Collision  Avoidance  System  (TCAS) 
n  processors  that  are  installed  on 
aircraft.  This  action  requires  replacing 
the  existing  TCAS  II  processor  with  a 
new  processor  that  incorporates 
updated  computer  logic.  The 
development  of  candidate 
enhancements  to  TCAS  II  logic  that 
improves  its  utility  and  increases  its 
overall  operational  acceptance 
prompted  the  proposed  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  collisions  or  near 
misses  caused  by  incompatibility 
between  the  TCAS  II  processors  and  the 
current  air  traffic  control  system. 
EFFECTIVE  DATE:  February  4, 1994. 
ADDRESSES:  Information  that  relates  to 
this  AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
A.  E.  Clark,  Manager,  Systems  and 
Equipment  Branch,  FAA,  Atlanta 
Aircraft  Certification  Office,  1669 
Phoenix  Parkway,  suite  210C,  Atlanta, 
Georgia  30349;  telephone  (404)  991- 
3020;  facsimile  (404)  991-3606. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  applies  to  certain  Allied  Signal 
TCAS  II  processors  that  are  installed  on 
aircraft  was  published  in  the  Federal 
Register  on  September  9, 1993  (58  FR 
47405).  The  action  proposed  to  require 
(1)  removing  from  service  all  processors 
that  do  not  have  computer  logic 
“Change  6.04A”  incorporated;  and  (2) 
mandatory  incorporation  of  “Change 
6.04A”  into  the  TCAS  II  computer 
system. 

The  affected  TCAS  II  processors  are 
not  designed  for  a  specific  aircraft  type. 
These  Allied  Signal  TCAS  II  processors 
are  installed  on,  but  not  limited  tc  the 
following  airplanes: 

•  Aerospatiale  ATR— 42; 

•  Airbus  Industries  A-340; 

•  Beech  Model  65-A90  airplanes: 

•  Boeing  727-100, 727-200,  737-200, 
737-300,  737-400, 737-500,  747-100, 
747-200,  747-300,  747-400,  747SP, 
757-200,  767-200,  and  767-300  Series 
airplanes; 

•  de  Havilland  DHC-7  series  and 
Model  DHC-8-100  airplanes; 

•  Fokker  Models  F.28  Mark  1000  and 
Mark  4000  airplanes; 

•  General  Dynamics  Models  Convair 
340  and  440  airplanes; 

•  Gulfstream  Models  G-1 59  and  G-FV 
airplanes; 

•  Lockheed  LlOll  series  airplanes; 

•  McDonnell  Douglas — DC-d-60, 
DC-9-31,  DC-9-51.  DC-10-10  DC-10- 
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30,  DC-13-30F,  MD-11,  and  MD-80 
series  airplanes;  and 

•  Rockwell  International  NA-265-65 
airplanes. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received  firom  33  different 
owners,  operators,  manufacturers,  and 
organizations. 

All  commenters  express  their  concern 
of  the  FAA’s  compliance  date  of 
December  30, 1993,  especially  since 
Allied  Signal's  service  bulletin  will  not 
be  available  until  early  1994.  The 
following  sununarizes  the  compliance 
times  that  the  conunenters 
recommended: 

•  18  recommended  one  year  or  less; 

•  5  recommended  longer  than  one 
year,  and 

•  10  recommended  an  extension 
without  a  proposed  time. 

The  National  Air  Traffic  Controllers 
Association  and  the  Airline  Pilots 
Association  both  recommend  an 
"aggressive  implementation"  of 
"Change  6.04A”.  The  FAA  has  re¬ 
evaluated  the  December  30, 1993, 
compliance  time  and  has  determined 
that  the  compliance  time  should  be 
changed  to  December  31, 1994.  In 
addition,  "Change  6.04A"  has  been 
upgraded  to  "Change  6.04A  Enhanced", 
which  eliminates  unnecessary  non¬ 
crossing  resolution  advisories  (RA’s) 
included  in  "Change  6.04A”.  Allied 
Signal  has  assured  the  FAA  that  (1)  the 
upgrade  to  “Change  6.04A  Enhanced"  is 
minor  and  will  be  incorporated  in  the 
logic  change  for  the  TCAS  n  processor 
upgrades;  and  (2)  this  compliance  time 
correlates  with  their  schedule  for 
disseminating  service  information  and 
kits  necessary  to  accomplish  the 
incorporation  of  “Change  6.04A 
Enhanced”.  The  proposed  AD  heis  been 
changed  to  reflect  the  compliance  time 
change  and  logic  change  described 
above. 

In  addition,  Allied  Signal  states  that 
“Change  6.04”,  which  is  FAA-certified 
and  is  currently  in  service, 
accomplishes  the  major  intent  of 
"Change  6.04A  Enhanced"  and  should 
be  considered  as  an  acceptable  interim 
version  to  allow  the  eventual  upgrade  to 
“Change  6.04A  Enhanced".  The  FAA 
recognizes  that  “Change  6.04” 
incorporates  several  of  the  features  of 
"Change  6.04A  Enhanced".  However, 
the  FAA  has  determined  that  (1) 
"Change  6.04"  does  not  provide  an 
equivalent  level  of  safety  to  that  of 
“^ange  6.04A  Enhanced”;  and  (2) 
"Change  6.04A  Enhanced”  should  be 
incorporated  as  a  way  to  prevent 


collisions  or  near  misses  caused  by 
incompatibility  between  the  TCAS  II 
processors  and  the  current  air  traffic 
control  system.  Compliance  time 
extension  consideration  will  be  given  on 
a  case-by-case  basis  to  airlines  or 
operators  experiencing  compliance 
difficulties  that  arise  bwause  of  fleet 
size.  Th4  proposed  AD  remains 
unchanged  as  a  result  of  this  comment 

Allied  Signal  also  lists  several 
additional  aircraft  that  these  TCAS  n 
processor  units  are  certified  for 
installation.  The  FAA  has  incorporated 
these  into  the  proposed  AD. 

One  commenter,  who  supports  the 
implementation  of  “Change  6.04A 
Enhanced”,  requests  that  the  FAA  issue 
a  supplementary  notice  of  proposed 
rulemaking  (NPRM)  to  propose 
installing  this  revis^  software  by  June 
30, 1995.  This  commenter  states  that 
significant  differences  exist  between 
"Change  6.04A”  and  “Change  6.04A 
Enhanced”.  The  FAA  does  not  concur. 
Comments  received  in  response  to  the 
proposed  AD  reflect  unanimous  support 
for  implementing  “Change  6.04A 
Enhanced”.  The  FAA  considers  the 
logic  change  (which  reduces  non¬ 
crossing  RA’s)  to  be  minor.  The  intent 
is  to  correct  the  unsafe  condition  by 
installing  modified  TCAS  II  computer 
units  that  incorporate  updated  logic. 
The  FAA  has  determine  that  the 
requirement  to  implement  Version 
6.04A  software,  including  the  latest 
enhancement,  will  (1)  correct  the  unsafe 
condition;  (2)  maintain  the  same  intent 
originally  proposed  without  altering  the 
substance  of  the  proposed  rule;  and  (3) 
impose  no  additional  burden  on  the 
public  than  was  previously  proposed. 

In  addition,  issuing  a  supplemental 
NPRM  would  necessitate  (under  the 
provisions  of  the  Administrative 
Procedures  Act)  reissuing  the  notice, 
reopening  the  public  comment  period, 
considering  any  additional  comments 
received,  and  eventually  issuing  a  final 
rule.  The  time  required  for  these 
procedures  could  take  as  long  as  four 
additional  months.  In  light  of  this,  and 
in  consideration  of  the  amount  of  time 
that  has  already  elapsed  since  issuance 
of  the  original  NPRM,  the  FAA 
concludes  that  soliciting  further  public 
comment  is  not  necessary  and  that 
further  delay  of  the  final  rule  action  is 
not  appropriate. 

Several  commenters  request  that  the 
FAA  revise  the  economic  impact 
specified  in  the  proposed  AD  to  reflect 
costs  associated  with  the  development, 
testing  prior  to  certification,  and 
certification  of  the  modified  processor. 
These  costs  would  be  absorbed  by 
suppliers,  installers,  and  airline 
operators.  The  FAA  does  not  concur 


that  the  economic  impact  statement 

include  this  information.  The  1 

workhotir  necessary  to  accomplish  the 

proposed  action  was  provided  to  the 

FAA  by  the  TCAS  II  processor 

manufacturer  based  on  the  best  data  ' 

available  to  date.  This  number 

represents  the  time  required  to  install 

the  revised  software.  Ihe  cost  analysis 

in  AD  rulemaking  actions  typically  does  i 

not  include  costs  associated  with 

development,  testing  prior  to 

certification,  and  certification  of  a 

modified  processor.  The  proposed 

action  remains  unchanged  as  a  result  of 

these  comments.  ) 

After  careful  review  of  all  available 
information  including  the  comments 
noted  above,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  change  in 
compliance  time,  the  logic  reference 
change,  the  incorporation  of  known 
aircraft  that  these  TCAS  II  processor 
units  are  installed  on,  and  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  changes  and 
corrections  will  not  change  the  meaning 
of  the  AD  nor  add  any  additional 
bmden  upon  the  public  than  was 
already  proposed. 

The  FAA  estimates  that  3,000  TCAS 
II  processors  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  workhour  per 
processor  to  accomplish  the  required 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $165,000.  These  figures  are  based 
on  the  assumption  that  none  of  the 
operators  of  the  airplanes  equipped  with 
the  affected  TCAS  II  processors  have 
accomplished  the  actions  specified  in 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 
Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

93-01-05  Allied  Signal  Aerospace 
Company,  Air  Transport  Avionics 
(formerly  BendixyKing  Air  Transport 
Avionics  Division):  Amendment  39- 
8787;  Docket  No.  93-CE-^6-AD. 
Applicability  Traffic  Alert  and  Collision 
Avoidance  System  II  processors  that  are 
installed  on,  but  not  limited  to  the  following 
airplanes  (all  serial  numbers),  certificated  in 
any  category- 
Aerospatiale  ATR-42; 

Airbus  Industries  A-340; 

Beech  Model  65-A90  airplanes; 

Boeing  727-100, 727-200,  737-200,  737-300, 
737-400,  737-500, 747-100,  747-200,  747- 
300,  747-400.  747SP, 757-200, 767-200, 
and  767-300  Series  airplanes; 
de  Havilland  DHC-7  series  and  Model  DHC- 
8-100  airplanes; 

Fokker  Models  F  28  Mark  1000  and  Mark 
4000  airplanes; 

General  Dynamics  Models  Convair  340  and 
440  airplanes: 

Gulfstream  Models  G-159  and  G-IV 
airplanes; 

Lockheed  LlOll  series  airplanes; 

McDonnell  Douglas — DC-8-60,  DC-9-31, 
DC-9-51.  DC-10-10  DC-10-30,  DC-13- 
30F,  MD-11,  and  MD-80  series  airplanes; 
and 

Rockwell  International  NA-265-65  airplanes. 

Compliance:  Prior  to  December  31, 1994, 
unless  already  accomplished. 

To  prevent  collisions  or  near  misses  caused 
by  incompatibility  between  the  traffic  alert 
and  collision  avoidance  system  (TCAS)  II 
processors  and  the  current  air  traffic  control 
system,  accomplish  the  following: 

(a)  Remove  any  TCAS  II  processor  with  a 
part  number  (P/N)  suffix  listed  in  the 
“Existing  P/N  Suffix"  column  of  the  table 


below,  and  install  a  corresponding  TCAS  II 
processor  with  a  P/N  listed  in  the  “New  P/ 
N  Suffix"  column  of  the  table  below: 


Existing  P/N  suffix 

New  P/N 
suffix 

-0102  or -0107  . 

-0108 

-0203  or  -0207  . 

-0208 

-0301,-0302,  or -0307  . 

-0308 

-0402,  -0405,  or -0407  . 

-0408 

-0504  or  -0507  . 

-0508 

-0606  or  -0607  . 

-0608 

-8101  . 

-0108 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix  Parkway, 
Suite  210C.  Atlanta,  Georgia  30349.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  Aircraft  Certification 
Office  (ACO). 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(d)  Information  that  relates  to  the  proposed 
AD  may  be  examined  at  the  FAA.  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

(e)  This  amendment  (39-8787)  becomes 
effective  on  February  4, 1994. 

Issued  in  Kansas  City,  Missouri,  on 
December  29, 1993. 

Gerald  W.  Pierce, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  93-32113  Filed  12-30-93;  8:45  am| 
BILLING  CODE  491»-13-0 


14  CFR  Part  39 

[Docket  No.  93-NM-68-AD;  Amendment 
39-8786;  AD  94-01-04] 

• 

Airworthiness  Directives;  Honeywell 
Traffic  Aiert  and  Collision  Avoidance 
System  II  Computer  Units,  as  Installed 
on  Various  Transport  Category 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Honeywell  Traffic  Alert 
and  Collision  Avoidance  System  II 
(TCAS  II)  computer  units  installed  on 
various  transport  category  airplanes, 
that  requires  replacing  certain  TCAS  II 


computer  units  with  new  units  that 
incorporate  updated  collision  avoidance 
system  (CAS)  logic,  and  modifying  the 
computer  surveillance  logic.  This 
amendment  is  prompted  by  the 
development  of  candidate 
enhancements  to  TCAS  II  logic  that  will 
improve  its  utility  and  increase  its 
overall  operational  acceptance.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  collisions  or  near 
misses  caus^  by  incompatibility 
between  the  TCAS  II  processors  and  the 
current  air  traffic  control  system. 

DATES:  Effective  February  4, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  4, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Honeywell  Inc.,  Commercial  Flight 
Systems  Group,  Air  Transport  Systems 
Division,  P.O.  Box  21111,  Phoenix, 
Arizona  85036.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  C^alifomia;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Abby  Malmir,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
132L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (310)  988-5351;  fax 
(310) 988-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  Honeywell  Traffic  Alert 
and  Collision  Avoidance  System  11 
(TCAS  II)  computer  units  installed  on 
various  transport  category  airplanes  was 
published  in  the  Federal  Register  on 
September  9, 1993  (58  FR  47407).  That 
action  proposed  to  require  replacing 
certain  TCAS  II  computer  units  with 
new  units  that  incorporate  updated 
collision  avoidance  system  (CAS)  logic, 
and  modifying  the  computer 
surveillance  logic. 

Since  the  issuance  of  the  notice,  an 
additional  change  to  Version  6.04A 
collision  avoidance  system  (CAS)  logic 
was  recommended  at  a  meeting  held  to 
discuss  the  progress  made  in 
implementing  logic  modification  6.04A. 
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Meeting  attendees  included 
representatives  from  the  FAA  and 
European  civil  aviation  authorities,  U.S. 
and  European  aviation  industry,  and 
U.S.  operators.  The  logic  change  that 
was  recommended  involves  reducing 
unnecessary  crossing  resolution 
advisories  (RA).  That  change  is  included 
in  a  new  enhanced  software  package 
(identified  as  Version  6.04A),  specified 
in  Mitre  letter  F046-L-0069,  dated 
September  21, 1993. 

Subsequently,  Honeywell  Inc.  has 
issued  Service  Bulletin  4066010-34— 
SW16,  dated  December  20, 1993.  The 
service  bulletin  describes  procedures  for 
converting  certain  TCAS 11  computer 
units  to  new  units  (Version  6.04A).  The 
new  units  incorporate  all  of  the  logic 
changes  specified  in  the  preamble  to  the 
notice,  including  updating  CAS  logic, 
modifying  the  computer  surveillance 
logic  to  ensure  that  these  units 
accommodate  Mode  C  altitude  input  of 
100-foot  increments,  and  ensuring  that 
the  system  will  be  tracked  and 
coordinated  by  intruding  aircraft  when 
the  Mode  S  transponder  CA  field  is  set 
at  CA=7.  The  conversion  is  onboard- 
loadable,  or  it  may  be  accomplished  at 
a  field  repair  shop.  The  first  method 
involves  data  loading  the  TCAS  II 
computer  unit  in  the  aircraft  equipment 
bay  using  an  ARINC  615  or  603  data 
loader.  The  second  method  entails 
performing  a  fin€d  test,  and  then 
programming  the  TCAS  II  computer  unit 
to  convert  it  to  the  latest  enhanced 
version  at  a  field  repair  shop. 

The  notice  proposed  that  operators 
accomplish  the  modification 
requirements  of  this  AD  in  accordance 
with  a  method  approved  by  the  FAA. 
However,  the  FAA  has  reviewed  and 
approved  the  Honeywell  service 
bulletin  discussed  previously,  and  has 
determined  that  accomplishment  of  this 
service  bulletin  is  an  appropriate 
method  of  compliance.  Consequently, 
the  FAA  has  revised  paragraph  (a)  of  the 
final  rule  to  cite  the  Honeywell  service 
bulletin  as  the  appropriate  source  of 
service  information,  and  has  removed 
the  language  referring  to  accomplishing 
the  actions  "in  accordance  with  a 
method  approved  by  the  FAA.”  Even 
though  this  language  has  been  deleted 
from  paragraph  (a),  operators  may  still 
be  permitted  to  accomplish  the  actions 
in  accordance  with  an  FAA-approved 
method  under  the  provisions  of 
para^aph  (c)  of  the  final  rule. 

In  lignt  of  this  new  data  and  software 
developement,  the  FAA  has  revised  the 
final  rule  by  changing  the  reference  to 
Mitre  letter  F046-L-0056.  dated  July  20, 
1993,  which  appeared  in  paragraph 
(a)(1)  of  the  NPRM,  to  Mitre  letter  F046- 
L-0069,  dated  September  21. 1993, 


since  the  latter  identifies  the  enhanced 
software  package.  Since  the  original 
Version  6.04A  software  was  never 
issued,  no  operator  could  have  installed 
that  version.  Therefore,  no  redundant 
actions  would  be  required  on  the  part  of 
any  operator  as  a  result  of  this  change. 

Since  the  enhanced  Version  6.04A 
software  introduces  a  change  in  the 
operation  of  the  aircraft,  the  FAA  also 
finds  that  a  revision  to  the  Airplane 
Fliglit  Manual  (AFM)  is  necessary  as  a 
conforming  change  to  correspond  with 
that  new  software  configuration.  The 
AFM  revision  is  advisory  only,  and  will 
ensure  that  the  flight  crew  is  aware  of 
the  changes  associated  with  the  new 
software  installation.  Consequently, 
paragraph  (b)  has  been  added  to  the 
final  rule  to  reflect  this  informational 
AFM  revision. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received  in  response  to  the 
notice: 

One  commenter,  Honeywell,  objects 
to  the  proposed  compliance  date  of 
December  30, 1993,  and  states  that 
December  31, 1994,  represents  a  more 
realistic  compliance  timeframe. 
Honeywell  indicates  that  operators  vary 
in  their  ability  to  load  the  updated 
software  due  to  maintenance  and 
aircraft  schedules  and  data-load/test 
resources.  Honeywell  states  that, 
although  it  has  l^n  working 
aggressively  to  implement  the  latest 
change,  that  change  has  resulted  in  a 
delay  in  the  date  operators  will  be  able 
to  implement  the  latest  change. 

Several  other  commenters  also  request 
that  the  FAA  extend  the  proposed 
compliance  date  from  3  to  18  months 
after  the  date  specified  in  the  proposal 
in  order  to  accommodate 
implementation,  verification, 
certification,  and  incorporation  of  the 
proposed  software  change  into  existing 
installations.  One  commeHter,  the  Air 
Transport  Association  (AT A)  of 
America,  supports  implementation  of 
the  latest  enhanced  Version  6.04A,  and 
requests  that  the  FAA  issue  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  to  propose  that  this 
revised  software  be  retrofitted  by  June 
30, 1995.  ATA  contends  that  significant 
differences  exist  between  Version  6.04A 
and  the  latest  enhanced  version. 

Another  commenter  requests  that  the 
FAA  solicit  comments  from  foreign 
agencies  participating  in  TCAS 
evaluation  and  simulations  to  help 
ensure  that  the  proposed  Version  6.04A 
revision  will  be  compatible  and 
acceptable. 


The  FAA  concurs  partially  with  these 
requests  to  extend  the  compliance  time. 
The  FAA  has  considered  the  safety 
implications,  the  time  necessary  for 
approval  of  the  enhanced  Version  6.04A 
software,  the  size  of  the  fleet,  and 
normal  maintenance  schedules  for 
timely  accomplishment  of 
implementation  of  the  modification.  In 
light  of  these  considerations,  the  FAA 
has  determined  that  a  compliance  date 
of  December  31, 1994,  is  appropriate. 
Paragraph  (a)  of  the  final  rule  has  been 
revised  to  specify  the  revised 
compliance  date. 

However,  in  response  to  the  requests 
that  a  supplemental  NPRM  be  issued 
and  that  further  public  comments  be 
solicited,  the  FAA  submits  the 
following.  Comments  received  in 
response  to  the  proposal  reflect 
unanimous  support  for  implementation 
of  the  latest  enhanced  Version  6.04A 
software.  The  FAA  considers  the  logic 
change  (reduction  of  unnecessary 
crossing  RA’s)  incorporated  in  the 
enhanced  software  to  be  a  minor 
change.  The  intent  of  this  AD  is  to 
require  that  the  addressed  unsafe 
condition  be  corrected  by  installing 
modified  TCAS  II  computer  units  that 
incorporate  updated  CAS  logic.  The 
FAA  has  determined  that  a  requirement 
to  implement  Version  6.04A  software, 
including  the  latest  enhancement,  will 
meet  that  intent,  will  not  alter  the 
substance  of  the  rule,  and  will  impose 
no  additional  burden  on  any  member  of 
the  public.  Additionally,  issuance  of  a 
supplemental  NPRM  would  necessitate 
(under  the  provisions  of  the 
Administrative  Procedure  Act)  reissuing 
the  notice,  reopening  the  period  for 
public  comment,  considering  additional 
comments  received,  and  eventually 
issuing  a  final  rule;  the  time  required  for 
that  procedure  may  be  as  long  as  four 
additional  months.  In  light  of  this,  and 
in  consideration  of  the  amount  of  time 
that  has  already  elapsed  since  issuance 
of  the  original  NPRM,  the  FAA 
concludes  that  solicitation  of  further 
public  comment  is  not  necessary  and 
that  further  delay  of  this  final  rule 
action  is  not  appropriate. 

One  commenter  requests  that  the  FAA 
require  Honeywell  TCAS  II  processors 
that  are  already  installed  be  operated  in 
the  “traffic  advisory  (TA)  only”  mode 
until  the  updated  software  package  is 
installed.  The  commenter  indicates  that 
"possible  hidden  problems”  could  exist 
between  the  different  versions  of  logic 
that  are  installed  currently  in  the  TCAS 
II  processors. 

The  FAA  do<is  not  concur  with  the 
commenter’s  request.  Operation  of 
currently  installed  TCAS  11  processors 
in  the  "TA  only"  mode  would  impair 
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the  capability  of  those  processors  to . 
alert  the  flight  crew  of  appropriate 
aircraft  maneuvers  that  must  be  taken  to 
prevent  mid-air  collisions.  Further,  the 
FAA  is  imaware  of  any  “possible 
hidden  problems”  between  the  different 
versions  of  logic  installed  currently  in 
the  TCAS II  processors,  as  suggested  by 
the  commenter.  Therefore,  the  FAA 
concludes  that  currently  installed  TCAS 
II  processors  should  not  be  operated  in 
the  “TA  only”  mode  until  the  updated 
software  packaged  is  installed. 

One  commenter  requests  clarification 
of  the  unsafe  condition  specified  in  the 
proposed  rule.  This  commenter  points 
out  differences  in  the  wording  of  the 
unsafe  condition  between  this  proposed 
rule  and  two  existing  proposals  that 
address  the  same  CAS  logic  change  for 
Rockwell  Intemational/Collins  Air 
Transport  Division  (Collins),  and  Allied 
Signal  Aerospace  Company/Au 
Transport  Avionics  (Allied  Si^al), 
TCAS  II  processors.  From  this  comment, 
the  FAA  infers  that  the  commenter 
requests  that  the  proposed  statement  of 
unsafe  condition  more  closely  parallels 
the  statement  of  unsafe  condition  in  the 
other  two  proposals  addressing  the  same 
suWeet. 

Tne  FAA  concurs.  TTie  FAA  has 
revised  the  unsafe  condition  specified 
in  this  final  rule  to  coincide  with  the 
proposals  that  address  Collins  and 
Allied  Signal  TCAS  II  processors  to 
more  explicitly  reference  safety 
considerations,  as  follows;  “*  *  *  to 
prevent  collisions  or  near  misses  caused 
by  incompatibility  between  the  TCAS  II 
processors  and  the  current  air  traffic 
control  system.” 

One  commenter.  Falcon  Jet 
Corporation,  indicates  that  Honeywell 
TCAS  II  processors  are  installed  on 
Mystere-Falcon  Model  50  and  900  series 
airplanes,  and  requests  that  these 
airplanes  be  included  in  the  portion  of 
the  applicability  of  the  AD  that  lists 
airplwes  on  wWch  this  TCAS  II 
processor  may  be  installed.  The  FAA 
concurs  with  the  commenter’s  request 
and  has  revised  the  final  rule 
accordingly.  In  addition,  the  FAA  has 
become  aware  of  other  airplane  models 
affected  by  this  AD  and  has  included 
those  models  in  that  portion  of  the 
applicability  statement  of  the  final  rule. 
The  FAA  clarifies  that,  as  stated  in  the 
preamble  and  the  applicability  of  the 
proposal,  the  affected  Honeywell  TCAS 
11  processors  are  installed  on  various 
transport  category  airplanes  and  are  not 
limited  only  to  those  airplanes  listed  in 
the  applicability  of  this  AD. 

Several  commenters  request  that  the 
FAA  revise  the  economic  impact 
information  specified  in  the  proposal  to 
reflect  costs  borne  by  suppliers. 


installers,  and  airline  operators 
associated  with  development,  testing, 
and  certification  of  the  modified 
processor. 

The  FAA  does  not  concur  with  the 
commenters’  request  to  revise  the 
economic  impact  information  contained 
in  this  AD.  The  appropriate  number  of 
hours  required  to  accomplish  the 
required  actions,  Sf>ecified  as  3  in  the 
economic  impact  information,  below, 
was  provided  to  the  FAA  by  the 
processor  manufacturer  based  on  the 
best  data  available  to  date.  This  number 
represents  the  time  required  to  gain 
access,  remove  the  existing  processor, 
install  a  diskette  containing  the  revised 
software,  cmd  close  up.  The  cost 
analysis  in  AD  rulemaking  actions 
typically  does  not  include  costs 
associated  with  development,  testing, 
and  certification  of  a  modified 
processor,  as  suggested  by  the 
commenter. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  vdth  the  changes 
previously  described.  The  FAA  has 
determine  that  these  changes  will 
neither  increase  the  eco.nomic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  2,700 
transport  category  airplanes  in  the 
worldwide  fleet  on  which  the 
Honeywell  TCAS  II  computer  units  may 
be  installed.  The  FAA  estimates  that 
1,150  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  be  supplied  by  the  manufacturer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$189,750,  or  $165  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
'  States,  on  the  relationship  between  .the 
national  government  and  the  States,'  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 


“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety.  . 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  13S4(a),  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

94-01-04  Honeywell:  Amendment  39- 
8786.  Docket  93-NM-68-AD. 
Applicability:  Traffic  Alert  and  Collision 
Avoidance  System  (TCAS)  11  computer  units; 
part  numbers  4066010-901,  -902,  and  -903; 
as  installed  on,  but  not  limited  to,  the 
following  airplanes,  certificated  in  any 
category: 

Airbus  Industrie  Model  A300-600,  A310- 
200,  A310-300,  A320-200,  and  A340  series 
airplanes; 

Boeing  Model  727-100  and  -200;  737-100, 
-200,  -300,  and  -400;  747-100,  -200, 

-300,  -400  and  747SP;  757-200  and  -500; 
and  767-200  and  -300  series  airplanes; 
Cessna  Citation  Model  C550  and  Ci560  series 
airplanes,  and  Cessna  Citation  III  and  VII 
series  airplanes; 

Canadair  Challenger  Model  CL-600-2B16 
and  -2A12  series  airplanes; 

British  Aerospace  Model  125-800A; 
Culfstream  Model  GII,  CUB,  Gill,  and  GIV 
series  airplanes; 

Lockheed  Model  L-1011  series  airplanes; 
McDonnell  Douglas  Model  DC-9-10.  -20, 
-30-.  -40.  and  -50;  DC-10-10,  -15,  -30. 

.  and -40;  MD-11;  and  DC-9-80  series 
airplanes;  and  Model  MD-88  airplanes; 
Dassault  Aviation  Model  Mystere-Falcon  50 
and  900  series  airplanes: 

Short  Brothers  Model  SD3-60  series 
airplanes; 
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de  Haviliand  Model  DHC-S-100  and  DHC- 
7  series  airplanes; 

Fokker  Model  F27  series  airplanes;  and 
Corporate  Jets  Limited  Model  BAe  12 5-800 A 
and  BAe  125-lOOOA  series  airplanes. 
Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collisions  or  near  misses  caused 
by  incompatibility  between  the  TCAS  II 
processors  and  the  current  air  tragic  control 
system,  accomplish  the  following; 

(a)  Before  D^ember  31, 1994,  accomplish 
the  requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  in  accordance  with 
Honeywell  Service  Bulletin  4066010-34- 
SW16,  dated  December  20, 1993. 

(1)  Remove  existing  Honeywell  TCAS  II 
computer  units,  part  numbers  4066010-901, 
-902,  and  -903,  and  replace  those  units  with 
new  units  that  incorporate  updated  collision 
avoidance  system  (CAS)  logic,  identified  as 
Version  6.04A  in  Mitre  letter  F046-L-0069, 
dated  September  21, 1993. 

(2)  Modify  the  computer  surveillance  logic 
on  Honeywell  TCAS  II  computer  units,  part 
numbers  4066010-901,  -902,  and  -903,  to 
ensure  that  these  units  accommodate  Mode  C 
altitude  input  of  100-foot  increments  and  that 
the  system  will  be  tracked  and  coordinated 
by  intruding  aircraft  when  the  Mode  S 
transponder  CA  field  is  set  at  CA=7. 

(b)  Prior  to  further  flight  after 
accomplishing  the  requirements  of  paragraph 

(a)  of  this  AD,  revise  the  Airplane  Flight 
Manual  (AFM)  or  AFM  Supplement  by 
accomplishing  either  paragraph  (b)(1)  or 

(b) (2)  of  this  AD. 

(1)  Revise  the  Normal  Procedures  Section 
of  the  AFM  to  include  the  appropriate  TCAS 
operating  characteristic  relative  to  the 
modifications  required  by  paragraph  (a)  of 
this  AD,  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate;  or 

(2)  Revise  the  Normal  Procedures  Section 
of  the  AFM  to  include  the  following  TCAS 
operating  characteristic  relative  to  the 
modification  required  by  paragraph  (a)  of  this 
AD.  This  may  be  accomplished  by  inserting 

a  copy  of  this  AD  in  the  AFM  or  AFM 
Supplement. 

"All  Resolution  Advisory  (RA)  and  Traffic 
Advisory  (TA)  aural  messages  are  inhibited  at 
a  radio  altitude  of  less  than  1,100  feet  above 
ground  level  (AGL)  climbing,  and  less  than 
900  feel  AGL  descending.” 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Avionics 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


(e)  The  replacement  and  modification  shall 
be  done  in  accordance  with  Honeywell 
Service  Bulletin  4066010-34— SW16,  dated 
December  20, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Honeywell  Inc.,  Commercial 
Flight  Systems  Group,  Air  Transport  Systems 
Division,  P.O.  Box  21111,  Phoenix,  Arizona 
85036.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  at  the 
FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3229 
East  Spring  Street,  Long  Beach,  California;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
February  4. 1994. 

Issued  in  Renton,  Washington,  on 
December  29, 1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-32115  Filed  12-30-93;.8:45  am) 
BILUNO  cooe  4»1&-13-P 


14  CFR  Part  39 

[Docket  No.  93-CE-47-AD;  Amendment  39- 
8788;  AD  94-01-06] 

Airworthiness  Directives:  Rockweii 
Intemationai,  Coiiins  Air  Transport 
Division,  Traffic  Aiert  and  Coiiision 
Avoidance  System  li  Processors 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Rockwell 
Intemationai,  Collins  Air  Transport 
EHvision  (Collins),  Traffic  Alert  and 
Collision  Avoidance  System  (TCAS)  II 
processors  that  are  installed  on  aircraft. 
This  action  requires  replacing  the 
existing  TCAS  II  processor  with  a  new 
processor  that  incorporates  updated 
computer  logic  or  reprogramming 
certain  processors  while  they  are  still  on 
board  the  aircraft.  The  development  of 
candidate  enhancements  to  TCAS  II 
logic  that  improves  its  utility  and 
increases  its  overall  operational 
acceptance  prompted  the  proposed 
action.  The  actions  specified  by  this  AD 
are  intended  to  prevent  collisions  or 
near  misses  caused  by  incompatibility 
between  the  TCAS  II  processors  and  the 
current  air  traffic  control  system. 
EFFECTIVE  DATE:  February  4,  1994. 
ADDRESSES:  Service  information  that  is 
referenced  in  this  AD  may  be  obtained 
from  Rockwell  International/Collins  Air 
Transport  Division,  400  Collins  Road. 


NE;  Cedar  Rapids,  Iowa  52498. 
Information  that  relates  to  this  AD  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
room  1558,  601  E.  12th  Street,  Kansas 
City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  A.  Souter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office,  ■ 
1801  Airport  Road,  room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4134; 
facsimile  (316)  946-^407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  applies  to  certain  Collins  TCAS  II 
processors  that  are  installed  on  aircraft 
was  published  in  the  Federal  Register 
on  September  9, 1993  (58  FR  47409). 

The  action  proposed  to  require  (1) 
removing  from  service  all  processors 
that  do  not  have  computer  logic 
‘‘Change  6.04A”  incorporated;  and  (2) 
mandatory  incorporation  of  "Change 
6.04A”  into  the  TCAS  II  computer 
system. 

The  affected  TCAS  II  processors  are 
not  designed  for  a  specific  aircraft  type. 
The  Collins  TCAS  II  processors  are 
installed  on,  but  not  limited  to  the 
following; 

General  Aviation  Airplanes 
Astra  Model  1125  airplanes 
BAG  Model  1-11  airplanes 
British  Aerospace  Model  125-800  airplanes 
Beech  Models  C90A,  B200,  300,  350,  and 
400A  airplanes 

Canadair  Models  CL-600,  CL-600-2B16,  CL- 
601,  CI.-601-1A.  and  CL-601-3A 
airplanes 

Learjet  Models  31,  55,  and  60  airplanes 
Falcon  Models  20,  50,  200,  and  900  airplanes 
Gulfstream  Models  G2  and  G3  airplanes 
British  Aerospace  Models  HS-1 25-700 
airp'lanes  and 

Sabreliner  Model  60  airplanes 
Air  Transport  Airplanes 
Aerospatiale  Models  ATR-42  and  ATR-72 
airplanes 

Airbus  Industries  Models  A300B2,  A-300B, 
and  A-320  airplanes 
British  Aerospace  Models  ATP  and  146 
airplanes 

Boeing  Models  707,  727,  737,  747.  757,  and 
767  airplanes 

British  Aerospace/Aerospatiale  Model 
Concorde  SST  airplanes 
de  Haviliand  DHC-7  and  DHC-8  series 
airplanes 

McDonnell  Douglas  Models  DC-8.  DC-9. 

DC-IO,  MD-80,  and  MD-11  airplanes 
Ilyushin  Model  IL-86  airplanes 
Lockheed  Model  L-1011  airplanes 
SAAB  Models  SF340A  and  SF340B  airplanes 
and 

Shorts  Models  SD3-60-300  airplanes 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
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making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received  from  31  different 
owners,  operators,  manufacturers,  and 
organizations. 

All  commenters  express  their  concern 
of  the  FAA’s  compliance  date  of 
December  30, 1993.  The  following 
summarizes  the  compliance  times  that 
the  commenters  recommended: 

•  21  recommended  one  year  or  less; 

•  3  recommended  longer  than  one 
year,  and 

•  7  recommended  an  extension 
without  a  proposed  time. 

The  National  Air  Traffic  Controllers 
Association  and  the  Airline  Pilots 
Association  both  recommend  an 
“aggressive  implementation”  of 
“Change  6.04A”.  The  FAA  has  re¬ 
evaluated  the  December  30, 1993, 
compliance  time  and  has  determined 
that  the  compliance  time  should  be 
changed  to  December  31, 1994.  In 
addition.  “Change  6.04A”  has  been 
upgraded  to  “Ch^ge  6.04A  Enhanced”, 
which  eliminates  unnecessary  non¬ 
crossing  resolution  advisories  (RA’s) 
included  in  “Change  6.04A”.  Collins 
has  assured  the  FiOv  that  (1)  the 
upgrade  to  “Change  6.04A  Enhanced”  is 
minor  and  will  be  incorporated  in  the 
logic  change  for  the  TCAS  II  processor 
upgrades;  and  (2)  this  compliance  time 
correlates  with  their  schedule  for 
disseminating  service  information  and 
kits  necessary  to  accomplish  the 
incorporation  of  “Change  6.04A 
Enhanced”.  The  proposed  AD  has  been 
changed  to  reflect  the  compliance  time 
change  and  logic  change  described 
above. 

One  commenter  states  that  the 
affected  aircraft  operators  should 
operate  their  TCAS  H  units  in  the  “TA 
Mode  Only”  until  the  new  logic  is 
incorporated  because  of  possible  hidden 
problems  that  could  exist  between 
different  logic  versions  currently 
installed.  The  FAA  does  not  concur  that 
these  TCAS  II  units  should  be  operated 
in  the  “TA  Mode  Only”.  The 
information  provided  by  an  RA  may 
prove  to  be  useful  to  the  pilot.  The  pilot 
has  the  option  of  whether  to  utilize  the 
RA  information.  The  proposed  AD  is 
unchanged  as  a  result  of  this  comment. 

A  commenter  recommends 
referencing  Collins  Service  Bulletin  (SB) 
No.  16,  TTR-920-34-16.  dated 
December  9, 1993,  as  a  way  of 
compl)dng  with  the  proposed  AD.  The 
FAA  concurs  that  this  service 
information  is  a  way  of  complying  with 
the  proposed  action,  and  has  included 
a  note  in  the  final  rule  that  so  indicates 
this. 

Another  commenter  proposes  a 
change  to  the  proposed  AD  that  would 


allow  reprogramming  the  existing  unit 
on  board  the  aircraft  as  a  method  of 
compliance  urith  the  proposed  action. 
The  FAA  concurs  that  certain  existing 
TCAS  n  part  numbers  may  be 
reprogrammed  with  the  unit  on  board 
the  aircraft.  The  proposed  AD  has  been 
modified  to  include  this  method  on  the 
applicable  TCAS  II  processor  part 
numbers. 

One  commenter  states  that  reference 
to  the  SAAB  340B  airplanes  in  the 
General  Aviation  Airplemes  list  should 
be  deleted.  This  commenter  also 
recommends  that  reference  to  the 
Aerospatiale  ATR-42  and  ATR-72 
airplanes  be  moved  from  the  General 
Aviation  Airplanes  list  to  the  Air 
Transport  Airplanes  list.  The  FAA 
concurs  and  has  revised  the  proposed 
AD  accordingly. 

One  commenter,  who  supports  the 
implementation  of  “Change  6.04A 
Enhanced”,  requests  that  the  FAA  issue 
a  supplementary  notice  of  proposed 
rulemaking  (NPRM)  to  propose 
installing  this  revised  software  by  June 
30, 1995.  This  commenter  states  that 
significant  difierences  exist  between 
“Qiange  6.04A”  and  “Change  6.04A 
Enhanced".  The  FAA  does  not  concur. 
Comments  received  in  response  to  the 
proposed  AD  reflect  unanimous  support 
for  implementing  “Change  6.04A 
Enhanced”.  The  FAA  considers  the 
logic  change  (which  reduces  non¬ 
crossing  RA’s)  to  be  minor.  The  intent 
is  to  correct  the  unsafe  condition  by 
installing  modified  TCAS  II  computer 
units  that  incorporate  updated  logic. 

The  FAA  has  determined  that  the 
requirement  to  implement  Version 
6.04A  software,  including  the  latest 
enhancement,  will  (1)  correct  the  unsafe 
condition;  (2)  maintain  the  same  intent 
originally  proposed  without  altering  the 
substance  of  the  proposed  rule;  and  (3) 
impose  no  additional  burden  on  the 
public  than  was  previously  proposed. 

In  addition,  issuing  a  supplemental 
NPRM  would  necessitate  (under  the 
provisions  of  the  Administrative 
Procedures  Act)  reissuing  the  notice, 
reopening  the  public  comment  period, 
considering  any  additional  comments 
received,  and  eventually  issuing  a  final 
rule.  The  time  required  for  these 
procedures  could  take  as  long  as  four 
additional  months.  In  light  of  this,  and 
in  consideration  of  the  amount  of  time 
that  has  already  elapsed  since  issuance 
of  the  original  NPRM,  the  FAA 
concludes  that  soliciting  further  public 
comment  is  not  necessary  and  that 
further  delay  of  the  final  rule  action  is 
not  appropriate. 

Several  commenters  request  that  the 
FAA  revise  the  economic  impact 
specified  in  the  proposed  AD  to  reflect 


costs  associated  with  the  development, 
testing  prior  to  certification,  and 
certification  of  the  modified  processor. 
These  costs  would  be  absorb^  by 
suppliers,  installers,  and  airline 
operators.  The  FAA  does  not  concur 
that  the  economic  impact  statement 
include  this  information.  The  5 
workhours  necessary  to  accomplish  the 
proposed  action  was  provided  to  the 
FAA  by  the  TCAS  n  processor 
manufactiirer  based  on  the  best  data 
available  to  date.  ’This  number 
represents  the  time  required  to  install 
the  revised  software  and  test  for  proper 
operation  after  installation.  The  cost 
analysis  in  AD  rulemaldng  actions 
typically  does  not  include  costs 
associated  with  development,  testing 
prior  to  certification,  and  certification  of 
a  modified  processor.  The  proposed 
action  remains  unchanged  as  a  result  of 
these  comments. 

After  careful  review  of  all  available 
information  including  the  comments 
noted  above,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  change  in 
compliance  time,  the  logic  reference 
change,  the  option  of  reprogramming 
certain  imits  on  board  the  aircraft, 
reference  to  Collins  SB  No.  16,  TTO- 
920-34-16,  dated  December  9, 1993, 
and  minor  editorial  corrections.  The 
FAA  has  determined  that  these  changes 
and  corrections  will  not  change  the 
meaning  of  the  AD  nor  add  any 
additional  burden  upon  the  public  than 
was  already  proposed. 

The  FAA  estimates  that  1,995  TCAS 
II  processors  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  5  workhours  per 
processor  (1  workhour  for  installation 
and  4  workhours  for  operational  testing) 
to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $548,625.  These  figures  are  based 
on  the  assumption  that  none  of  the 
operators  of  the  airplanes  equipped  vrith 
the  affected  TCAS  II  processors  have 
accomplished  the  actions  specified  in 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES”. 

List  of  Subjects  in  14  CFR  Part  39 
Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

94-01-06  Rockwell  International,  Collins 
Air  Transport  Division:  Amendment  39- 
8788;  Docket  No.  93-CB-47-AD. 
Applicability:  Traffic  Alert  and  Collision 
Avoidance  System  11  processors  that  are 
installed  on,  but  not  limited  to  the  following 
airplanes  (all  serial  numbers),  certificated  in 
any  category: 

General  Aviation  Airplanes 
Astra  Model  1125  airplanes 
BAC  Model  1-11  airplanes 
British  Aerospace  Model  125-800  airplanes 
Beech  Models  C90A,  B200,  300,  350,  and 
400A  airplanes 

Canadair  Models  CL-600.  CL-600-2B16,  CL- 
601,  CL-601-1A.  and  CL-601-3A 
airplanes 

Learjet  Models  31,  55,  and  60  airplanes 
Falcon  Models  20,  50,  200,  and  900  airplanes 
Gulfstream  Models  G2  and  G3  airplanes 
British  Aerospace  Models  HS-1 25-700 
airplanes  and 

Sabreliner  Model  60  airplanes 

Air  Transport  Airplanes 

Aerospmtiale  Models  ATR-42  and  ATR-72 
airplanes 

Airbus  Industries  Models  A300B2,  A-300B, 
and  A-320  airplanes 


British  Aerospace  Models  ATP  and  146 
airplanes 

Boeing  Models  707,  727,  737,  747,  757,  and 
767  airplanes 

British  Aerospace/ Aerospatiale  Model 
Concorde  SST  airplanes 
de  Havilland  DHC-7  and  DHC-8  series 
airplanes 

McDonnell  Douglas  Models  DC-8,  DC-9,  and 
DC-10,  MD-80,  and  MD-1 1  airplanes 
Ilyushin  Model  ILr-86  airplanes 
lockheed  Model  L-1011  airplanes 
SAAB  Models  SF340A  and  SF340B  airplanes 
and 

Shorts  Models  SD3-60-300  airplanes. 

Compliance:  Prior  to  December  31, 1994, 
unless  already  accomplished. 

To  prevent  collisions  or  near  misses  caused 
by  incompatibility  between  the  traffic  alert 
and  collision  avoidance  system  (TCAS)  II 
processors  and  the  current  air  traffic  control 
system,  accomplish  the  following: 

(a)  Incorporate  “Change  6.04A  Enhanced” 
by  accomplishing  either  (1)  or  (2)  below,  as 
applicable: 

(1)  Remove  any  TCAS  II  processor  with  a 
part  number  (P/N)  suffix  listed  in  the 
“Existing  P/N  Suffix”  column  of  the  table 
below,  and  install  a  corresponding  TCAS  II 
processor  with  a  P/N  listed  in  the  “New 
P/N  Suffix”  column  of  the  table  below: 


Existing  P/N  suffix 

New  PI 
N  suffix 

-001,-002,-011 . 

-020 

-012,  or -612 . 

-102,  -111,  or -112 . 

-120 

-014 . 

-320 

Note  1:  Collins  SB  No.  16,  TTR-92a-34- 
16,  dated  December  9, 1993,  specifies 
procedures  for  incorporating  the  referenced 
New  P/N  suffixes. 

(2)  Change  the  part  number  of  the  TCAS  II 
unit  on  board  the  aircraft  by  reprogramming 
the  software  with  a  data  loader  in  order  to 
obtain  the  New  P/N  Suffix  as  specified  in  the 
following  table: 


Existing  P/N  suffix 

New  PI 
N  suffix 

-012 . 

-020 

-112 . . . 

-120 

-014 . 

-320 

Note  2:  Units  with  P/N  suffix  of  -001, 

-002,  -Oil,  -102,  -11,  and  -612  cannot  be 
reprogrammed  on  board  the  aircraft. 

Note  3:  Operators  are  encouraged  to  update 
the  Airplane  Flight  Manual  (AFM)  or  AFM 
Supplement  Collins  TTR-920  TCAS  II 
Transmitter  Receiver  Service  Information 
Letter  2-93,  titled  “CAS  Logic  Change 
6.04A”  specifies  the  information  ne^ed  for 
this  update. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 


Certification  Office,  1801  Airport  Road, 

Room  100,  Mid-Continent  Airport,  Wichita, 
Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  Aircraft  Certification  Office  (AGO). 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

(d)  Service  information  that  is  referenced 
in  this  AD  may  be  obtained  from  Rockwell 
International/Collins  Air  Transport  Division, 
400  Collins  Road,  NE;  Cedar  Rapids,  Iowa 
52498.  This  information  may  also  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(e)  This  amendment  (39-8788)  becomes 
effective  on  February  4. 1994. 

Issued  in  Kansas  City,  Missouri,  on 
December  29, 1993. 

Gerald  W,  Pierce, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  93-32114  Filed  12-30-93;  8:45  am] 
BILUNQ  COOE  4910-1»-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM93-4-000;  Order  No.  563] 

Standards  For  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission’s  Regulations 

Issued  December  23, 1993. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  a  final  rule  adopting  regulations 
to  standardize  the  content  of,  and 
procedures  for  accessing,  information 
relevant  to  the  availability  of  service  on 
interstate  pipelines.  The  Commission’s 
standards  will  require  pipelines  to  make 
this  information  available  on  Electronic 
Bulletin  Boards  (EBBs)  and  through 
downloadable  files  and  will  detail 
procedures  and  protocols  for  EBB 
operation  and  file  transfers. 

DATES:  February  4, 1994.  Pipelines  must 
implement  the  requirements  of  this  rule 
by  June  1, 1994,  except  where  the 
procedures  and  protocols  specify 
otherwise. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 
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FOR  FURTHER  iNFORMATION  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  (202)  208-2294. 

Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426, 
(202)  208-1283. 

Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  (202)  208-0666. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  perso'ns  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street 
NE.,  Washin^on  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
b^rd  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission’s  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street,  NE., 
Washington  DC  20426. 
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I.  Introduction 

In  Order  No.  636,  >  the  Commission 
created  a  new  operating  environment  for 
interstate  pipelines  and  shippers  on 
those  pipelines  by  requiring  pipelines  to 
unbimdle  the  sale  of  gas  fi'om  the 
transportation  of  that  gas  and  by 
introducing  a  mechanism  permitting 
shippers  to  trade  unneeded  capacity 
through  Electronic  Bulletin  Boards 
(EBBs)  maintained  by  the  pipelines. 
Because  shippers  will  now  be 
transporting  gas  over  multiple  pipelines, 
the  Commission  concluded  that  the 
development  of  uniform  standards 
covering  the  content  of,  and  methods  for 
accessing,  information  relating  to 
transportation  would  improve  the 
efficiency  of  gas  movement  across  the 
interstate  pipeline  grid.  To  begin  the 
process  of  developing  the  needed 
standards,  the  Commission  directed  its 
stafi  to  convene  a  series  of  informal 
conferences  with  all  facets  of  the  gas 


■  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation;  and  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol.  57  FR 
13267  (Apr.  16. 1992),  10  FERC  Suts.  &  Regs. 
Preambles  1 30,939  (Apr.  8, 1992),  order  on  reb’g. 
Order  No.  636-A,  57  FR  36128  (August  12. 1992), 
01  FERC  Stats.  A  Regs.  Preambles  1 30,950  (August 
3, 1992),  order  on  reh’g.  Order  Na  636-B.  57  FR 
5791 1  (Dec.  8. 1992).  61  FERC  1 61 .272  (1992), 
appeal  pending  sub  nom..  Atlanta  Gas  Light  Co. 
and  Chattanqpga  Gas  Co.  v.  FEFC,  No.  92-8782 
(11th  Cir.  Aug.  13. 1992). 


industry  to  consider  standards  relating 
to  capacity  allocation.  As  a  result  of 
these  conferences,  the  industry  reached 
consensus  agreements  on  the 
information  about  available  capacity 
that  should  be  included  on  EBBs  and 
the  procedures  and  protocols  for  making 
that  information  available. 

The  Commission  is  adopting  a  final 
rule  reflecting  the  consensus  agreements 
reached  by  the  industry.  The  rule 
amends  the  Commission’s  open  access 
regulations  by  requiring  pipelines  to 
provide  standardized  information  about 
the  availability  of  service  on  their 
systems.  This  information  will  be 
provided  both  on  the  pipelines’  EBBs 
and  through  files  which  users  can 
download  fi'om  the  pipelines’ 
computers  to  their  own  computers.  'The 
rule  further  requires  pipelines  to 
provide  this  information  according  to 
standardized  procedures  and  protocols, 
which  will  be  maintained  in  a 
document  entitled  “Standardized  Data 
Sets  and  Communication  Protocols’’ 
that  can  be  obtained  at  the  Commission. 
Pipelines  must  implement  the 
requirements  of  this  rule  by  June  1, 

1994. 

The  Commission  also  recognizes  the 
standards  and  protocols  it  is  adopting 
will  need  to  be  updated  as  more 
experience  with  capacity  release  and  the 
transportation  environment  under  Order 
No.  636  is  obtained.  The  Commission, 
therefore,  is  proposing  to  continue  the 
industry  conferences  to  consider  and 
propose  modifications  when  needed. 

II.  Reporting  Requirements 

The  Commission  estimates  the  public 
burden  for  the  information  requirement 
under  this  final  rule — including  the  one¬ 
time  start-up  burden  related  to  pipeline 
EBBs — will  average  6,770  hours  per 
company.  'The  burden  estimate  includes 
the  time  required  to  review  and 
implement  the  standards,  develop  the 
necessary  software,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  create/validate  common  and 
proprietary  codes/information  and 
complete  and  review  the  information. 
'The  information/data  elements  required 
to  be  maintained  on  pipeline  EBBs  will 
be  imder  a  new  information 
requirement,  FERC-549(B),  (ias  Pipeline 
Rates;  Capacity  Release  Information. 

'The  annual  burden  associated  with  the 
new  FERC-549(B)  information 
requirement  will  be  528,060  hours 
based  on  the  estimated  initial  EBB 
development  burden  and  daily  EBB 
informational  updates  by  an  anticipated 
78  pipeline  respondents. 

Included  in  me  annual  burden 
estimate  are  40,560  hours  (520  hours  per 
company)  attributable  to  the  creation  of 
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common/proprietary  codes  to  identify 
pi|}elines  and  common  transaction 
points.  The  codification  requirements 
were  not  part  of  the  burden  estimates 
contained  in  the  Commission’s  Notice  of 
Proposed  Rulemaking  (NOPR)  issued 
July  29, 1993. 

Because  the  final  rule  contains  new 
information  and  EBB  requirements, 
many  of  which  are  one-time  start-up 
activities,  it  is  anticipated  that  FERC- 
549(B]  biirden  will  Ira  reduced  by  2,250 
hours  per  respondent  (for  a  total 
reduction  of  175,500  hoiu^  for  all 
respondents)  the  year  following  the 
implementation  of  the  EBB  systems. 

Arkla  Energy  Resources  Company  and 
Mississippi  River  Transmission 
Corporation  state  that  providing 
comments  on  the  burden  estimate  in  the 
NOPR  is  difficult  until  final  resolution 
of  EBB  issues.  Interstate  Natural  Gas 
Association  of  American  states  the 
burden  estimate  in  the  NOPR  is 
reasonable  for  the  items  included  in  the 
proposed  rule,  but  would  be  too  low  if 
additional  items,  such  as  common  codes 
are  included.  No  party  has  submitted 
contrary  data  on  a  revised  burden 
estimate  for  the  requirements  proposed 
in  the  NOPR.  The  only  significant 
change  fiicm  the  NOPR  is  the 
requirement  to  create  a  common  code 
data  base  and  the  Commission  has 
revised  its  estimate  to  include  the 
additional  burden  of  this  effort. 
Accordingly,  the  Commission  finds  its 
burden  estimates  reasonable. 

Interested  persons  may  send 
conunents  regarding  these  burden 
estimates  or  any  other  aspect  of  this 
information  requirement;  including 
suggestions  for  reductions  of  the 
burden,  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  (Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415,  FAX  (202)  208-2425];  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503 
(Attention:  Desk  Officer  for  Federal 
Energy  Regulatory  Commission). 

III.  Background 

In  Order  No.  636,  the  Commission 
required  pipelines  to  establish  EBBs  to 
provide  shippers  with  equal  and  timely 
access  to  relevant  information  about  the 
availability  of  service  on  their  systems, 
including  service  available  through 
capacity  release  transactions  and  firm 
and  interruptible  capacity  available 
directly  fi-om  the  pipeline.^  The 
Commission  recognized  the  efficiency  of 
capacity  allocation  would  be  enhanced 


1 18  CFR  284.8(b)(3K4),  284.9(3)(4). 


by  standardizing  both  the  content  of 
capacity  release  information  and  the 
methods  by  which  shippers  could 
access  that  information.’  On  February 
26, 1993,  the  Commission  held  a 
technical  conference  to  examine  the 
industry’s  efforts  in  standardizing 
information  content  and  communication 
procedures.  The  participants  at  the 
conference  expressed  a  willingness  to 
establish  a  broad  industry-wide  working 
group  to  reach  consensus  on  standards 
governing  capacity  release  transactions. 
The  Commission  subsequently 
established  informal  conferences  with 
Commission  staff  and  all  interested 
members  of  the  gas  industry  to  facilitate 
the  development  of  consensus 
standards.'* 

A  broad  spectrum  of  firms  and 
organizations  participated  in  these 
Working  Groups,  including 
representatives  from  the  major  segments 
of  the  gas  industry  and  other  interested 
parties,  such  as  computer  and  software 
firms.  The  peutidpants  at  the 
conferences  divided  their  efforts  into 
five  working  groups  covering  different 
areas  of  standardization  and,  on  July  1 
and  July  6, 1993,  the  Working  Groups 
submitted  reports  on  their  deliberations. 
Working  Groups  1  and  2  reached 
consensus  on  proposed  standardized 
data  sets  setting  forth  the  information 
concerning  available  capadty.  Working 
Group  4  agreed  on  a  set  of 
communication  protocols  governing  the 
dissemination  of  the  information. 
Working  Group  5  proposed  methods  for 
developing  codes  to  identify  compcmies 
and  common  transaction  points,  but  had 
not  finalized  standards  in  these  areas. 
Working  Group  3  reported  on  its 
progress  in  considering  standards 
relating  to  business  practices  other  than 
capacity  release,  but  did  not  propose 
any  standards.  The  Working  Group 
reports  included  minority  positions  on 
several  items.  The  Commission  also 
provided  an  additional  p>eriod  for  the 
public  to  comment  on  the  Working 
Group  proposals. 

On  July  29, 1993,  the  Commission 
issued  a  Notice  Of  Proposed 
Rulemaking  (NOPR)  proposing  to  adopt 
standards  reflecting  the  consensus 
agreements  reached  by  the  industry 
working  groups.’  The  NOPR  also 
provided  for  the  continuation  of  the 
Working  Groups  and  set  a  number  of 
items  for  further  consideration,  with 


’Order  No.  636-A,  m  FERC  Stats.  &  Regs. 
Preambles  at  30.549. 

4 Notice  Of  InfoiTiial  Conferences  (March  10, 
1993).  54  FR  14530  (Mar.  18. 1993). 

’  Notice  Of  Proposed  Rulemaking,  58  FR  41647 
(Aug.  5, 1993),  IV  FERC  Stats,  k  Regs.  I*roposed 
Regulations  1 32,500  (July  29, 1993). 


reports  generally  due  by  February  1, 
1994.6 

Forty  comments  were  received  on  the 
NOPR.’  In  addition,  on  October  12, 

1993,  Working  Group  5  filed  its  report 
containing  a  finalized  proposal  for 
providing  common  transaction  point 
codes,  and  on  November  3, 1993, 
Working  Groups  1  and  2  filed  revisions 
to  the  proposed  capacity  availability 
data  sets.  The  Commission  noticed  both 
filings  and  provided  the  industry  with 
an  opportunity  to  submit  comments  on 
the  filings  and  to  discuss  them  at  an 
informal  conference.* 

IV.  Summary  of  the  Final  Rule 

The  final  rule  adopts  the  regulation 
and  standards  as  proposed  in  the  NOPR, 
with  only  slight  modifications.  The  final 
rule  adopts  §  284.8(b)(5)  requiring 
pipelines  to  provide  standardized 
information  relevant  to  the  availability 
of  service  on  their  systems.  Under  the  . 
rule,  pipelines  must  provide  the 
standardized  information  on  their  EBBs 
and  provide  users  with  the  ability  to 
download  the  standardized  information 
in  compliance  with  standardized 
procedures  and  protocols.  The  rule 
provides  that  the  details  of  the  required 
information,  procedures,  and  protocols 
will  be  made  available  in  a  document 
entitled  “Standardized  Data  Sets  and 
Communication  Protocols,”  which 
would  be  available  fi'om  the 
Commission’s  Pubfic  Reference  and 
Files  Maintenance  Branch.^  Because  the 
standardized  information  includes 
information  relevant  to  the  availability 
of  interruptible  transportation,  the  rule 
also  revises  §  284.9(b)(4),  which  governs 
interruptible  transportation,  to  cross- 
reference  the  standardization 
requirements  in  §  284.8(b)(5). 

In  summary,  the  standardized  data 
sets  set  forth  the  information  concerning 
capacity  availability  that  pipelines  must 
provide  both  on  their  on-line  EBBs  and 
through  downloadable  files. 'o  This 


^Working  Group  5  was  given  an  October  1, 1993 
report  date  for  its  proposal  dealing  with  common 
transaction  point  codes. 

’The  commenters,  and  the  abbreviations  used  for 
each,  are  listed  in  Appendix  A.  Con  Edison  and 
PSCW  Filed  comments  late.  The  Commission  will 
consider  these  comments. 

*  AER/MRT,  IPAA,  Gaslantic,  National  Registry, 
NYMEX/EnerSofi,  Process  Gas  Consumers  Group, 
and  Transco  submitted  comments  on  the  common 
code  proposal.  ANR  submitted  comments  on  the 
revised  data  sets. 

*This  document  will  not  be  published  in  the 

Federal  Register. 

u)  On-line  EBB  refers  to  a  continuous  computer 
connection  between  a  pipeline  EBB  and  a  user’s 
computer  in  which  the  information  from  the 
pipeline’s  computer  is  displayed  visually  on  the 
user’s  computer  and  the  user  can  enter  data  directly 
to  the  pipeline’s  computer.  File  downloading  refers 
to  the  transfer  in  computerized  format  of  a  file  from 
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infnrmation  includes  offers  to  sell  ffrm 
capacity  (either  by  the  pipeline  or 
releasing  shippers),  bids  for  capacity, 
awards  of  capacity,  withdrawals  of 
capacity  offers  and  bids,  operationally 
available  (i.e.,  interruptible)  capacity, 
and  system-wide  notices.  The  protocols 
establish  principles  and  procedures 
relating  to  the  operation  of  pipeline 
EBBs  and  the  provision  of 
downloadable  files  to  users.  Under  these 
protocols,  pipelines  will  provide  for  file 
downloads  in  two  formats;  one  that 
complies  with  standards  for  Electronic 
Data  Interchange  (EDI)  promulgated  by 
the  American  National  Standards 
Institute  (ANSI)  Accredited  Standards 
Committee  (ASC)  XI 2  and  a  second 
format  that  does  not  comply  with  ASC 
X12,  but  which  provides  files  in 
standard  flat  ASCII  format."  The 
Commission  is  changing  the 
implementation  of  the  regulation  from 
the  April  1, 1994  date  proposed  in  the 
NOPR  to  June  1, 1994,  unless  the 
standards  and  protocols  specify  a 
different  compliance  date." 

The  comments  addressed  issues 
relating  to  the  proposed  regulation,  the 
standards  and  protocols  that  were 
proposed  for  inclusion  in  the 
Standardized  Data  Sets  and 
Communication  Protocols,  and  the 
items  which  the  Commission  proposed 
not  to  include  in  the  data  sets  and 
protocols.  The  Commission  will  address 
the  issues  raised  in  each  area  in  turn. 

V.  Discussion  of  the  Proposed 
Regulation 

A.  Need  for  a  Flexible  Mechanism  To 
Make  Revisions  to  the  Standards  and 
Protocols 

In  the  NOPR,  the  Commission 
proposed  to  proceed  through 
rulemaking,  rather  than  a  policy 
statement,  finding  that  the  benefits  of 
standardization  can  be  achieved  only 
when  all  pipelines  provide  the  same 
information  through  the  same 
procedures.  The  Commission  concluded 
a  rulemaking  was  the  proper  approach 
to  issuing  mandatory  requirements. 

Several  commenters  support  the 
Commission’s  issuance  of  a  rule  to 


the  pipeline’s  computer  to  the  user's  computer.  The 
user  can  use  its  own  internal  computer  programs  to 
manipulate  the  data. 

•  ■  ASCII  refers  to  the  American  Standard  Code  for 
Information  Interchange,  a  coda  for  character 
representation.  The  Commission  recognizes  the 
ASC  XI 2  flies  also  use  ASCII  characters.  The 
Commission  is  using  the  term  ASQI  download  to 
refer  to  standard  flat  file  downloads  that  do  not 
necessarily  meet  the  requirements  of  the  ASC  X12 
standards. 

•>The  June  1, 1994  date  will  not  apply  to  the 
requirement  that  pipelines  provide  a  common  code 
system.  The  date  for  implementation  of  this 
requirement  is  November  1, 1994. 


ensure  full  compliance,  but  urge  the 
Commission  to  commit  itself  to  a 
process  for  revising  the  requirements." 
'They  maintain  that  once  the  industry 
obtains  experience  with  capacity 
release,  revisions  may  be  needed. 

Natural  supports  the  use  of  notice  and 
comment  rulemaking,  but  it  requests 
clarification  that,  even  though  ^e 
referenced  document  of  standards  and 
protocols  is  not  contained  in  the  Code 
of  Federal  Regulations,  any 
modifications  to  these  standards  or 
protocols  will  be  made  through 
rulemaking  procedures.  It  maintains 
changes  to  this  document  could  result 
in  significant  administrative  burdens 
and  costs  emd,  therefore,  contends  the 
Administrative  Procedure  Act  (APA) 
requires  that  such  changes  be  made  only 
through  a  notice  and  comment 
rulemaking.  O&R  and  Williston  urge  the 
Commission  to  proceed  using  a  policy 
statement  to  ensure  the  utmost 
flexibility  for  modifications. 

The  Commission  adheres  to  its 
determination  to  proceed  through 
rulemaking  to  ensure  the  uniformity 
standardization  requires.  Nevertheless, 
the  Commission  agrees  with  the 
commenters  that  revisions  and 
modifications  to  the  standards  and 
protocols  will  need  to  be  made  on  a 
regular  basis  as  the  industry  obtains 
more  experience  with  capacity  release 
transactions  and  with  the  changed 
operating  environment  created  by  Order 
No,  636.  For  example,  in  the  two 
months  after  issuance  of  the  NOPR, 
Working  Groups  1  and  2  already  have 
proposed  revisions  to  the  standardized 
data  sets  to  ensure  that  they  function 
effectively  and  to  clarify  a  number  of 
items.  The  Commission  proposes  to 
continue  the  informal  conferences  and 
the  Working  Groups  as  the  best  means 
for  monitoring  the  performance  of  the 
standards  and  proposing  needed 
changes. 

To  facilitate  the  Commission’s  ability 
to  respond  to  the  need  for  changes,  it 
adopted  only  a  general  regulation 
requiring  the  pipelines  to  standardize 
their  provision  of  capacity  information, 
while  the  standards  and  protocols 
themselves  were  to  be  provided  in  a 
separate  document  not  contained  in  the 
Code  of  Federal  Regulations.  'The 
Commission  is  committed  to  making 
needed  modifications  and  revisions  to 
the  standards  and  protocols  as  quickly 
as  possible.  Determining  the  appropriate 
mechanism  for  making  such  changes  is 
premature,  because  the  method  should 
vary  depending  on  the  type  of  change 
contemplated;  maintenance  of  the 


•  'Power  Generators,  AGA,  Columbia  Distribution, 
Destec  Energy,  FMA,  and  UDC 


standards  to  correct  problems  or 
improve  their  functioning  should  be 
hcmdled  differently  than  significant 
substantive  changes  in  the  means  of 
providing  the  information. 

In  making  changes  to  the  data  sets  and 
protocols,  the  Commission  intends  to 
follow  the  APA  and  provide  notice  and 
an  opportunity  for  comment,  just  as  it 
has  in  the  past  with  respect  to  proposed 
changes  by  the  Working  Groups.  For 
example,  when  Working  Croups  1  and 
2  submitted  their  recent  set  of  revisions, 
the  Commission  noticed  the  filing  and 
provided  an  opportunity  for  written 
comments  as  well  as  for  consideration 
of  the  revisions  at  one  of  the 
Commission’s  EBB  conferences. 

Although  the  Commission  is  issuing 
the  current  data  sets  along  with  this 
rule,  the  Commission  realizes  that  as 
pipelines  begin  the  process  of 
correlating  the  dovmloadable  data  sets 
with  the  information  provided  by 
offerors  and  bidders  through  their  on¬ 
line  EBBs,  difficulties  with  the  data  sets 
may  be  identified.  All  pipelines 
immediately  must  begin  the  correlation 
process,  so  they  can  report  any 
significant  difficulties  to  Worldng 
Groups  1  and  2.  The  Commission  is 
committed  to  implementing  the  data 
sets  by  June  1, 1994,  and  Working 
Groups  1  and  2,  therefore,  should 
ensure  that  they  provide  the 
Commission  with  any  additional 
changes  they  believe  are  essential  in 
sufficient  time  to  permit 
implementation  of  the  data  sets, 
including  ASC  XI 2  downloadability,  by 
that  date.  The  Commission  recognizes 
that  the  data  sets  may  not  be  perfect 
when  implemented,  but,  as  discussed 
above,  the  Commission  is  committed  to 
a  process  for  revising  the  data  sets  on  a 
regular  basis  after  implementation. 

B.  Exemptions  for  Small  Pipelines 

Sabine  maintains  small  pipelines  may 
not  be  able  to  comply  with  the 
requirements  outlined  in  the  NOPR.  It 
does  not  suggest  a  blanket  exemption  for 
small  pipelines,  but  instead 
recommends  they  be  afforded  an 
opportunity  to  demonstrate  that  the 
costs  of  implementing  the  standards 
would  outweigh  the  benefits  of 
compliance." 

The  Commission  recognizes  small 
pipeline  compliance  with  some  of  the 
requirements  of  the  standards  and 
protocols  may  not  be  cost  justified  or 
essential  to  obtain  the  benefits  the 
Commission  sought  to  achieve  through 


■*It  points  out  the  Commission  exempted  it  from 
compliance  with  the  interactive  EBB  requirement  in 
its  restructuring  order.  Sabine  Pipe  Line  Company. 
63  FERC161.010(1993). 
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standardization.  The  Commission 
cannot  make  a  generic  determination  of 
the  particular  standards  and  protocols 
with  which  small  pipelines  ^ould  not 
have  to  comply;  compliance  with  some 
of  the  standards  may  not  involve  as 
much  added  cost  as  compliance  with 
others  and  partial  compliance  may  still 
be  of  benefit  to  users. Small  pipelines 
desiring  an  exemption  should  file  a 
petition  imder  Rule  207  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  listing  the  specific 
requirements  for  which  they  seek 
exemption  and  explaining  why  the 
exemption  is  justified.'*  Users  will  then 
be  given  an  opportunity  to  comment  on 
the  proposed  application. 

C.  Implementation  Date 

In  the  NOPR,  the  Commission 
proposed  an  April  1, 1994 
implementation  date,  finding  this  date 
would  provide  pipelines  with  sufficient 
time  to  program  their  computers  to 
incorporate  the  changes  required  and 
would  permit  final  testing  of  the  system 
during  the  off-peak  summer  season. 
Many  commenters  support  the  April  1, 
1994  implementation  date,  some 
suggesting  no  extension  be  given.t^ 
Peoples  Gas,  et  al.,  and  UDC  state  this 
date  should  not  result  in  delay  in 
implementing  the  on-line  EBBs  already 
required  by  Order  No,  636.  Some 
commenters  contend  the  April  1, 1994 
date  is  sufficient  for  the  items  included 
in  the  NOPR,  but  would  not  give 
sufficient  time  for  implementation  of 
additional  requirements  resulting  fix)m 
the  Working  Groups’  February  1, 1994 
reports  on  those  items  which  the 
Commission  set  for  further 
consideration.!*  Other  commenters 
contend  the  April  1, 1994  date  is  too 
ambitious  for  all  items  and  assert  the 
Commission  should  not  set  an  interim 
date,  but  should  require  full 
implementation  by  the  fall  of  1994.!« 
AER/MRT  contends  an  April  1, 1994 
implementation  date  for  the  ASC  X12 
requirement,  in  particular,  is 
unreasonably  ambitious. 

The  Commission  will  agree  to  delay 
the  implementation  date  to  June  1, 1994, 
to  allow  the  Working  Groups  and  the 
pipelines  to  make  final  revisions  that 


For  example,  provision  of  the  date  contained  in 
the  standardized  data  sets  may  not  be  unduly  costly 
and  would  permit  users  to  obtain  the  same 
information  from  all  pipelines. 

|»18CFR  385.207. 

I  r  Power  Generators.  Con  Edison,  WEV,  Destec 
Energy.  NCSA.  NYMEX/EnerSofl,  O&R,  Peoples 
Gas.  et  al.,  UDC.  Process  Gas  Consumers  Group 
(noting  that  capacity  release  transactions  may  be 
heaviest  in  the  off-season),  Transco  (if  development 
of  ASC  X12  not  unduly  delayed). 

'»1NGAA.  Natural. 

'“AER/MRT.  Columbia  Gas.  Enron,  KGPL. 


will  improve  the  functioning  of  the 
EBBs  and  the  downloadable  data  sets. 
But,  given  this  extension,  the 
Commission  expects  the  pipelines  to 
have  an  operational  set  of  standards 
fully  implemented  by  Jime  1, 1994.  At 
the  same  time,  the  June  1, 1994  date  will 
permit  capacity  release  transactions, 
which  may  be  significant  in  the  ofi-peak 
season,  to  benefit  fit)m  the  standards. 

'The  June  1, 1994  date  applies  to  the 
implementation  of  EDI,  but  not  to  the 
implementation  of  common  codes,  as 
discussed  later. 20  'The  Commission 
clarifies  that  this  date  applies  only  to 
the  items  included  in  this  rule,  not  to 
further  items  resulting  firom  the 
February  1, 1994  reports.  The  June  1, 
1994  date  also  does  not  delay  pipelines’ 
compliance  with  the  EBB  requirements 
of  Order  No.  636;  pipelines  must 
comply  with  these  requirements  by  the 
date  specified  in  their  restructuring 
orders. 

The  June  1  date  is  not  an  interim  date, 
but  the  final  date  for  compliance  with 
these  requirements.  The  reference  in  the 
NOPR  to  final  testing  during  the  off- 
peak  season  meant  only  that  full  scale 
operation  would  operate  as  the  final 
check  to  uncover  lacunae  in  operation 
not  detected  during  routine  small  scale 
(or  beta)  testing  of  the  system. 21  As 
stated  earlier,  the  Commission  expects 
full  implementation  of  the  data  sets  and 
communication  protocols  by  no  later 
than  the  June  1, 1994  date. 

Williston  Basin  asserts  the  February  1, 
1994  date  for  the  Working  Group  reports 
is  premature  since  the  industry  will  not 
have  sufficient  experience  with  capacity 
release  by  then  to  make  additional 
modifications.  'The  Commission  is  not 
persuaded  to  change  the  February  1  date 
for  the  Working  Group  reports.  These 
reports  are  intended  to  cover  the  items 
on  which  the  parties  did  not  have  the 
time  to  reach  consensus  in  time  for  their 
July  reports,  but  which  the  Commission 
foimd  were  susceptible  to  resolution 
given  more  time.  As  discussed  earlier, 
the  Commission  is  committed  to 
updating  these  standards  when 
necessary  in  light  of  experience.  The 
timing  of  additional  meetings  or  reports 
to  consider  further  revisions  are  better 
made  at  a  later  point. 


«>  See  text  accompanying  notes  36  and  51.  infra, 
f  By  beginning  full-scale  opteration  during  the 
summer,  the  standards  will  be  in  effect  during  the 
period  when  capacity  release  transactions  may  be 
signiFicant,  but.  at  the  same  time,  any  Final 
problems  with  the  system  can  be  resolved  when 
obtaining  gas  supplies  is  not  as  crucial  as  during  the 
peak  winter  heating  season. 


D.  Modifications  to  the  Regulatory 
Provisions 

NCSA  and  Process  Gas  Consumers 
Group  suggest  the  rule  should  be 
revised  to  require  each  pipeline  to 
submit  a  compliance  filing  specifying  in 
its  tariff  the  details  of  how  it  will  supply 
the  services  required  by  the  rule.  UDC 
suggests  the  imposition  of  reporting 
requirements  to  permit  the  Commission 
and  the  public  to  monitor  the  initial 
operation  of  EBBs. 

The  Commission  perceives  no  need  at 
this  point  for  requiring  compliance 
filings  by  pipelines  or  the  submission  of 
periodic  reports.  ’The  requirements  of 
the  rule  are  straight-forward.  The 
communication  protocols  require 
pipelines  to  provide  users  with  scripts 
detailing  the  procedures  for  accessing 
(logging-on  to)  the  pipelines’  computer 
systems,  and  providing  further  detail 
through  tariff  filings  seems  imnecessary. 
Monitoring  of  the  system  can  be  better 
accomplished  through  Commission 
oversight  of  pipelines’  compliance  by 
accessing  their  EBBs  and  tluough  the 
use  of  industry  conferences  than 
through  tariff  filings  or  inflexible 
periodic  reporting  requirements. 

Process  Gas  Consumers  Group 
suggests  the  deletion  of  the  phrase  “on 
its  Electronic  Bulletin  Board”  from  the 
opening  clause  of  the  rule.  It  contends 
this  phrase  suggests  the  rule  may  not 
cover  EDI  access  to  data,  may  not  apply 
to  pipelines  using  third-party  vendors  to 
provide  EBB  services,  and  appears  to 
require  pipelines  to  provide  information 
about  accessing  their  EBB  solely 
through  their  EBB,  thereby  creating  a 
Catch-22  in  which  shippers  can  obtain 
information  on  how  to  access  a 
pipeline’s  EBB  only  by  knowing  how  to 
access  the  EBB. 

The  Commission  will  not  delete  the 
reference  to  Electronic  Bulletin  Boards 
because  pipelines  must  provide  the 
required  information  on  their  EBBs  as 
well  as  through  downloadable  files.  The 
Commission,  however,  will  modify  the 
regulation  slightly  to  make  even  more 
explicit  that  both  modes  of 
commimication  must  be  provided.  The 
Commission  expects  pipelines  to 
provide  users  with  instructions  for 
accessing  their  EBBs  or  using  EDI 
transfers  without  having  the  user  first 
access  the  pipelines’  EBB. 

VI.  Discussion  of  Items  Included  in  the 
Standardized  Data  Sets  and 
Communication  Protocols 

The  Commission  proposed  to  set  forth 
the  information  on  capacity  availability 
and  the  protocols  governing  the 
dissemination  of  that  information  in  a 
separate  document  entitled 
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Standardized  Data  Sets  and 
Communication  Protocols  that  would  be 
available  at  the  Commission.  The 
Commission  included  this  document  in 
the  NOPR  and  commenters  raised  issues 
with  respect  to  the  proposed  provisions. 

A.  Standardized  Data  Sets 
1.  Operation  of  the  Data  Sets 

El  Paso  requests  clarification  that  a 
pipeline  can  leave  fields  in  the  data  sets 
blank  if  the  pipeline’s  tarifi  does  not 
require  the  information  to  be  provided. 

It  cites,  as  an  example,  differences  in 
pipelines’  tarifis  as  to  whether 
volumetric  releases  are  subject  to 
minimum  quantity  requirements. 

ANR  contends  tne  definitions  of  the 
terms  mandatory  and  optional,  as  used 
for  some  fields  in  the  data  sets,  are 
confusing.  It  submits  mandatory  refers 
to  data  fields  that  every  pipeline  must 
support,  while  optional  refers  to  data 
fields  pipelines  may  offer  at  their 
discretion,  unless  their  individual  tariffs 
require  that  those  fields  be  supported.  If 
optional  means  that  all  pipelines  must 
support  the  field,  thereby  permitting 
releasing  shippers  or  bidders  with  the 
option  of  including  information  in  the 
field,  ANR  asserts  it  would  have  to 
incur  added  expense  to  redesign  its  EBB 
to  include  these  fields.zz 

In  general,  the  Commission 
understands  that  El  Paso’s  and  ANR’s 
interpretation  of  the  manner  in  which 
the  data  sets  are  designed  to  operate 
accords  with  the  intent  of  the  Working 
Groups,  and  the  Conunission  agrees 
with  that  approach.  The  Commission, 
however,  sees  a  need  to  provide  further 
clarification  of  the  operation  of  the  data 
sets  and  the  mandatory  and  optional 
characterization  of  certain  fields.  At  the 
outset,  it  is  important  to  recognize  that 
these  data  sets  must  apply  to  all 
pipelines,  and,  therefore,  the  Working 
Groups  had  to  design  them  to  be  flexible 
enough  to  accommodate  the  different 
operational  characteristics  and 
information  requirements  of  different 
pipelines.  Implementation  of  the  data 
sets  perforce  will  differ  across  pipelines. 

The  data  sets  are  organized  along  the 
following  lines.  First,  they  are  divided 
into  generic  groups  for  offers,  bids, 
awards,  withdrawals,  operationally 
available  capacity,  and  system  wide 
notices.  Some  of  these  groups  are  then 
divided  into  specialized  data  sets,  for 
example  for  receipt  and  deUvery  point 
information  or  for  storage  releases.  Each 

z2  As  an  example  of  the  di^erence  in  definition, 
an  optional  field  is  releaser  contract  number.  Data 
Set  I.l,  line  6.  Under  ANR’s  deRnition,  pipelines 
would  have  the  discretion  to  include  this  Reid. 
Under  the  second  interpretation,  pipelines  must 
provide  the  Reid  so  releasing  shippers  have  the 
ability  to  include  the  information. 


of  these  subsets  contain  mandatory, 
optional,  or  contingent  fields. 

All  pipelines  must  support  the  six 
broad  categories  of  data  sets.  Pipeline 
support  of  the  subsets  within  each 
category,  however,  may  depend  on  the 
operational  characteristics  of  individual 
pipelines.23  For  example,  data  sets  are 
included  for  receipt  and  delivery  point 
information  and  for  segment 
information  although  not  all  pipelines 
are  segment  systems.  Pipelines  will 
choose  from  among  the  combination  of 
these  data  sets  the  ones  that  best  present 
the  relevant  information  for  their 
systems. 

All  pipelines  choosing  a  particular 
data  set  will  be  required  to  support  the 
mandatory  fields  in  that  data  set. 
Pipelines  are  not  required  by  this  rule 
to  support  the  optional  fields.  Some 
pipelines,  however,  may  be  required  by 
their  tariffs  or  other  requirements,  to 
support  some  of  the  optional  fields.z^ 
Moreover,  pipelines  must  display  all 
information,  whether  mandatory  or 
optional,  on  their  on-line  EBBs.  For 
example,  if  a  pipeline  is  not  now 
displaying  mandatory  information  on  its 
on-line  EBB,  it  must  revise  its  display 
format  to  accommodate  that 
information. 

As  mentioned  earlier,  the  Working 
Groups  are  continuing  to  make 
refinements  in  the  data  sets.  In  making 
these  refinements,  they  should  make  a 
further  effort  to  clarify  how  pipelines 
must  implement  these  requirements, 
such  as  which  fields  pipelines  must 
support  and  which  are  optional. 

Enron  suggests  the  standardized  data 
sets  should  be  minimum  requirements 
that  pipelines  can  supplement  to 
accommodate  tariff  provisions.  As  an 
example,  it  claims  the  data  sets  do  not 
accommodate  Florida  Gas’  proposal  to 
permit  several  shippers  temporarily  to 
combine  their  capacity  rights  to 
facilitate  release  transactions. 

The  Commission  is  not  sure  what 
flexibility  Enron  is  requesting.  Pipelines 
cannot  add  or  delete  fields  from  the 
capacity  data  sets  because 
standardization  requires  that  all 
pipelines  use  the  same  structure  for 
downloading,  so  shippers  can  process 
that  information  using  the  same 
computer  software.  For  example,  if 
pipelines  could  add  new  data  fields, 
shippers’  ASC  X12  software  might  be 
unable  to  interpret  the  information 
because  the  softw^  is  keyed  to  the 
specific  fields  on  the  implementation 

21  The  easiest  example  is  the  storage  data  sets 
which  obviously  will  not  have  to  be  supported  by 
pipelines  without  storage  Reids. 

24  The  contingent  Reids  are  Riled  only  when  a 
condition  in  another  Reid  is  met. 


guide.  Moreover,  the  Working  Groups 
anticipated  the  need  to  accommodate 
special  release  oflers  or  imique 
circtimstances  and  included  special 
terms  and  miscellaneous  note  fields  for 
providing  such  details.zs  As  discussed 
previously,  the  Commission  recognizes 
that  pipelines  may  uncover  difficulties 
in  correlating  their  information 
requirements  with  the  downloadable 
data  sets  and  the  Commission 
anticipated  possibly  having  to  make 
corrections  to  the  data  sets.  The  best 
way  for  pipelines  to  avoid  problems  is 
to  begin  the  implementation  process 
immediately  so  they  can  report 
difficulties  to  the  Working  Groups  for 
resolution  prior  to  implementation. 

2.  Date  and  Time  Stamps 

The  proposal  put  forward  by  Working 
Groups  1  and  2  included  fields 
identifying  the  date  and  time  when 
release  offers,  bids,  withdrawals  of  bids 
or  offers,  and  capacity  awards  are 
posted  on  pipelines’  EBBs.  No 
consensus  was  reached  over  whether 
fields  should  be  included  to  identify 
when  pipelines  actually  received  offers, 
bids,  or  withdrawals  or  made  the 
determination  to  award  capacity. 

The  NOPR  proposed  to  require  the 
inclusion  of  fields  for  bid  receipt  date 
and  time,  but  not  for  the  date  and  time 
offers  and  withdrawals  were  received  or 
capacity  awarded.  Since  releasing 
shippers  and  pipelines  may  choose  the 
first  come,  first  served  method  to  break 
ties,  the  Commission  found  tliat  routine 
posting  of  the  bid  receipt  date  and  time 
would  permit  shippers  to  verify  the 
award  of  capacity  without  having  to 
contact  the  pipeline.  The  Commission 
did  not  propose  to  include  the  date  and 
time  fields  for  receipt  of  offers  and 
withdrawals  or  capacity  awends, 
concluding  this  information  was  not  as 
important  to  capacity  release 
transactions  as  the  bid  information.  The 
Commission  stated,  however,  that 
information  about  the  date  and  time 
offers  and  withdrawals  were  received 
emd  capacity  awards  determined  must 
be  provided  by  the  pipelines  upon 
request. 

Several  commenters  support  the 
Commission’s  decision  to  include  only 
the  information  about  bid  receipt  in  the 
stemdardized  data  sets.26  Some  request 

22  Enron  did  not  describe  the  speciRc  problem 
created  by  combination  oRera,  and  the  Commission 
cannot  discern  why  it  could  not  be  accommodated 
within  the  prescribed  data  sets.  For  example,  the 
combination  oRer  could  be  assigned  a  single  oRer 
number  (Data  Set  I.l,  line  3)  with  any  special 
circumstances  described  in  the  miscellaneous  Reid 
(Data  Set  I.l.  line  52). 

2* Power  Generators.  AER/MRT,  Columbia  Gas, 
Enron. 
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clarification  as  to  whether  pipelines 
must  include  both  the  date  and  time 
bids  are  received  and  posted  as 
mandatory  fields.2^  Piwess  Gas 
Consumers  Croup  contends  the 
Commission  should  require  inclusion  of 
all  the  contested  items.  It  contends  the 
date  and  time  for  receipt  of  capacity 
withdrawals  is  particularly  important 
because  releasing  shippers  have  only  a 
limited  right  to  withdraw  offers;  it 
maintains  the  date  and  time  information 
is  needed  so  bidders  can  determine 
whether  that  right  has  been  exercised 
validly.  It  contends  pipelines  easily  can 
make  all  the  contested  information 
available  in  electronic  form.  The 
National  Registry  requests  that  even  if 
pipelines  are  not  required  to  post 
information  concerning  the  receipt  of 
offers  and  withdrawals  and 
determination  of  capacity  awards,  they 
should  be  required  to  provide  this 
information  in  electronic  form  when 
revested. 

The  Commission  adheres  to  its 
decision  not  to  require  pipelines 
routinely  to  post  the  receipt  date  and 
time  for  capacity  offers  and  withdrawals 
and  the  date  and  time  capacity  awards 
are  made.  Tlie  Working  Croups  could 
not  reach  agreement  on  providing  the 
additional  information,  and,  as  stated  in 
the  NOPR,  the  Commission  does  not 
find  that  this  information  is  as  crucial 
to  capacity  release,  or  will  be  needed  as 
frequently,  as  the  bid  information.  The 
Commission  will  not  require  pipelines 
to  provide  the  additional  information  in 
electronic  form,  because  such  a 
requirement  would  not  be  significantly 
different  than  requiring  the  routine, 
electronic  posting  of  tUs  information, 
which  the  Commission  has  determined 
is  not  necessary.  The  abiUty  of  users  to 
obtain  the  information  for  offers, 
withdrawals,  and  awards  upon  request 
appears  sufficient.  The  Commission 
clarifies  that  both  the  bid  receipt  and 
bid  posting  data  fields  are  mandatory. 

PEC  Pipeline  Croup  contends  the  date 
and  time  for  bids  should  be  the  posting 
time,  arguing  if  receipt  date  and  time  is 
used,  the  information  would  be 
unreliable  because  the  bids  would  not 
have  been  verified  for  accuracy.  It 
maintains  only  the  date  and  time  of 
verified  bids  should  be  used  to  break 
ties. 

The  Commission  agrees,  in  principle, 
that  the  appropriate  information  to 
include  is  the  date  and  time  used  to 
break  ties.  However,  in  most  instances, 
that  will  be  the  date  and  time  bids  are 
received,  not  when  they  are  verified.  For 
example,  when  bids  are  submitted  near 

^  KGPL  (posting  date  and  time  should  not  be 
mandatory),  NCSA  (both  should  be  required). 


the  end  of  bidding  periods,  the  pipeline 
may  not  verify  the  bids  until  after  the 
bid  window  doses.  Under  a  first  come, 
first  served  tie  breaking  system,  capacity 
would  be  awarded  to  the  highest  bid 
received  first  in  time  even  if  the  bid  was 
not  verified  until  later. 

3.  Operationally  Available  Capacity 

The  Commission  proposed  to  adopt 
the  Working  Group’s  consensus 
agreement  &at  pipelines  provide 
information  on  the  amount  of 
unscheduled  capacity  available  at 
specific  locations,  such  as  receipt  and 
delivery  points,  mainline,  or  mainline 
segments.  'This  field  serves  to  identify 
the  capacity  that  would  be  available  as 
interruptible  service  from  the  pipeline. 
Edison  contends  this  definition  would 
not  allow  shippers  to  determine 
whether  firm  or  interruptible  capacity  is 
available.  It  suggests  operationally 
available  capacity  be  defined  as  the 
capacity  a  firm  shipper  can  nominate  at 
a  point,  asserting  this  definition  would 
include  interruptible  capacity  that  can 
be  displaced  by  a  firm  shipper.  Transco 
contends  the  amount  of  unscheduled 
capacity  is  proprietary  information  that 
would  not  be  provided  in  the  free 
market.  Williston  Basin  does  not  oppose 
this  requirement,  but  states  shippers 
may  be  able  to  use  this  information  only 
for  trend  analysis,  not  for  making 
decisions  on  a  daily  basis. 

The  Commission  finds  the 
requirement  to  provide  information  on 
operationally  available  or  unscheduled 
capacity  is  necessary  to  comply  with  the 
requirement  that  pipelines  identify  the 
interruptible  capacity  available  on  their 
systems.28  The  unscheduled  cap>acity  at 
a  point  reveals  the  capacity  available  as 
interruptible  service.  In  response  to 
Edison's  comment,  the  Commission 
finds  that  the  consensus  approach  is 
adequate  at  this  point  to  disclose  both 
the  firm  and  interruptible  capacity 
available  to  potentied  shippers.  The 
operationally  available  capacity  reveals 
interruptible  service  and  pipelines  also 
are  required  to  post  the  firm  service  they 
have  available.29  The  Working  Groups 
still  are  considering  issues  relating  to 
operationally  available  capacity,  and  the 
Commission  will  be  open  to 
modification  of  this  definition  if 
needed.* 

»  See  18  CFR  284.9(b)(3). 

”See  18  (7R  284.B(b)(3).  Pipelines  would  post 
this  information  under  the  Capacity  offer  data  set 
1.1. 

»For  example,  the  (Commission  is  not  certain 
whether  Edison  and  Transco  principally  are 
concerned  with  the  definition  of  operationally 
available  (or  unsclieduled)  capacity  or  with  the 
different,  albeit  somewhat  related,  issue  of  whether 
additional  fields  are  required  to  divide  scheduled 


ANR  asserts  that  the  data  field  for 
operationally  available  capacity  should 
indicate  that  the  data  may  be  estimates. 

It  also  suggests  an  additional  data  field 
to  enable  the  pipeline  to  qualify  the 
accuracy  of  any  information.  The 
Commission  agrees  with  ANR  that  the 
information  in  this  field  may  be 
estimates  and  leaves  to  the  Working 
Groups  the  decision  on  whether  another 
field  is  necessary  to  convey  information 
about  how  the  estimates  are  provided. 

As  discussed  earlier.  NGSA  suggested 
pipelines  be  required  to  make 
compliance  filings  and  it  submits  that 
these  filings  include  information  on  the 
locations  at  which  operationally 
available  information  will  be  provided, 
the  manner  of  display,  and  the 
timeliness  of  the  data.  WEV  suggests 
generally  that  the  information  provided 
under  the  data  sets  be  as  current  as  the 
pipeline  can  provide.  While  pipelines 
will  not  be  required  to  make  compliance 
filings  to  implement  this  rule,  they 
should  provide  users  with  adequate 
information  about  the  locations  at 
which  they  are  reporting  the 
information  and  the  timeliness  of  the 
information,  which  should  be  as  current 
as  is  possible.  Since  the  Commission 
will  have  access  to  the  pipelines’  EBBs, 
it  can  monitor  the  adequacy  of  the 
information  pipelines  provide. 

4.  Disclosure  of  Minimum  Conditions 

Hadson  contends  the  Commission 
should  eliminate  ^e  field  providing  for 
disclosure  of  minimum  price  terms 
(Data  Set  I.l,  lines  23  and  24).  It 
contends  disclosure  of  this  information 
while  the  market  is  open  facilitates 
collusion  among  releasing  shippers  to 
maintain  higher  prices  in  a  falling 
market.  The  Commission  will  not 
eliminate  this  field  because  it  comports 
with  the  Commission’s  policy  of 
providing  releasing  shippers  with  the 
option  of  having  their  minimum 
conditions  posted  on  the  EBB.^'  This 
technical  proceeding  is  not  the  proper 
forum  to  reexamine  the  Commission’s 
policy  in  this  regard.  The  Conunission 
notes,  however,  that,  in  a  fioe  market, 
sellers  can  choose  to  disclose  minimum 
price  conditions  if  they  find  such 
disclosure  beneficial.  For  example, 

(or  nominated)  capacity  into  firm  and  interruptible 
componenta.  The  issue  of  identifying  the  Tam  and 
interruptible  components  of  nominated  capacity  is 
still  under  deliberation  by  the  Working  Groups,  and 
Edison  and  Transco  will  have  a  further  opportunity 
to  address  these  issues  in  the  Working  Group 
meetings. 

See  El  Paso  Natural  CkM  Company,  62  FERC 
1 61.311  at  62,999-4  (1993).  Releasing  shippers 
choosing  not  to  post  their  minimum  conditions 
disclose  those  conditions  only  to  the  pipeline 
which  then  uses  those  conditions  in  evaluating 
bids. 
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stating  a  minimum  price  protects 
against  the  possibility  a  deal  will  fail 
simply  because  a  buyer  submits  a  bid 
lower  than  the  minimum  price  even 
though  it  is  willing  to  pay  the  minimum 
price  if  it  had  known  this  condition. 
Moreover,  since  minimum  price  terms 
are  public,  the  Commission  can  monitor 
the  situation,  and  eliminate  this  field,  if 
experience  shows  it  does  facilitate 
collusion. 

B,  Communication  Protocols 
1.  Electronic  Data  Interchange 

The  Commission  proposed  to  adopt 
the  recommendation  of  Working  Group 
4  by  requiring  EBB  operators  ^  to 
provide  for  electronic  file  downloading 
of  the  standardized  data  sets  in 
compliance  with  ASC  XI 2  EDI 
standards  and  an  implementation  guide 
to  be  developed  by  the  Geis*Flow 
group.33  ASC  XI 2  standards  provides  an 
electronic  data  submission  capability 
that  allows  computers  to  exchange 
information  over  communication  lines 
using  standardized  formats.  To  facilitate 
these  transfers,  the  ASC  Xl2  standards 
provide  standardized  transaction  sets 
for  different  types  of  transactions,  such 
as  requests  for  quotations  and  responses 
to  su^  requests.34  Since  the  ASC  XI 2 
transaction  sets  provide  generic  data 
groups  applicable  to  a  range  of  potential 
applications,  the  transaction  sets  must 
be  customized  to  individual 
applications  by  correlating  or 
“mapping"  the  specific  information  to 
an  ASC  XI 2  transaction  set  through  an 
inmlementation  guide. 

The  Commission  anticipated 
Gas*Flow  would  be  able  to  receive 
industry  input  and  submit  a  final 
implementation  guide  to  the 
Commission  within  a  month  after 
promulgation  of  the  final  data  sets.  The 
Commission  also  proposed  to  require 
file  downloads  in  a  flat  ASCII  format  in 
accordance  with  documentation 
developed  by  Gas*Flow,  but  requested 
comments  on  whether  reqmring 
downloads  in  ASCII  format  was  needed 


»Tbe  Cotnmisdon  is  adopting  Working  Croup 
4‘s  use  of  the  phrase  "EBB  operator”  in  the 
protocols.  An  EBB  operator  is  either  a  pipeline  or 
a  third-party  vendor  providing  EBB  services  for  a 
pipeline,  and  pipelines  relying  on  third-party 
vmdora  must  ensure  they  comply  with  these 
standards. 

»Gas*Flow  was  organized  to  promote  the 
acceptance  of  ASC  X12  EDI  in  the  gas  industry.  It 
is  composed  of  representatives  from  the  gas 
indust^.  including  local  distribution  companies, 
marketers,  producers,  shippers,  and  pipelines,  and 
operates  under  guidance  from  the  Natural  Gas 
Review  Committee. 

^Because  the  ASC  X12  transaction  sets  have 
been  standardized,  commercial  software  and 
consulting  serviceo  are  available  to  assist  users  in 
translating  data  from  standard  program  files  to  the 
standardized  ASC  X12  formats  and  vice  versa. 


to  supplement  the  downloads  in  ASC 
XI 2  fonnat.35 

a.  ASC  XI 2.  A  few  comments  address 
the  proposed  implementation  date  for 
ASC  X12.  Tenneco  asserts  the  April  1, 
1994  implementation  date  should  not 
include  EDI  compliance,  because  EDI 
should  be  implemented  only  when 
trading  partners  agree.  AER^RT 
suggest  the  date  is  too  ambitious  for 
ASC  Xl2  implementation.  PEC  Pipeline 
Group  maintains  ANSI  must  approve 
the  implementation  guide  developed  by 
Gas*Flow  and  asserts  obtaining  this 
approval  could  affect  the  timing  of  ASC 
XI 2  implementation  as  well  as  the 
commitment  of  ASC  XI 2  software 
vendors  to  guarantee  the  use  of  their 
software  with  these  data  sets.  Despite 
these  concerns,  PEC  Pipeline  Group  is 
willing  to  go  forward  and  implement 
ASC  X12  ^sed  on  Gas*Flow’s 
recommendations. 

Working  Group  4  foimd  that  ANSI 
approval  of  the  data  sets  was  not 
necessary  to  go  forward  with  ASC  X12 
implementation,  because  the 
information  could  be  mapped  to  an 
existing  ASC  Xl2  data  set.3«  This  is  the 
task  Gas*Flow  will  perform.  Only  one 
comment  suggested  that  the  April  1, 
1994,  date  was  too  ambitious  for  ASC 
XI 2  implementation.  Since  the 
Commission  has  now  extended  the 
implementation  date  to  June  1, 1994, 
EBB  operators  should  have  sufficient 
time  to  program  their  computer  systems 
to  make  ASC  XI 2  downloads  available 
by  that  date.37 

Tenneco  argues  no  implementation 
date  for  ASC  XI 2  be  set,  contending 
implementation  should  occur  when 
trading  partners  agree.  As  the  comments 
suggest,  EBB  operators  need  lead  time  to 
modify  their  system  to  incorporate  ASC 
XI 2  downloads.  The  Commission, 
therefore,  concludes  it  needs  to  set  a 
date  by  which  ASC  XI 2  downloads  will 
be  available  to  ensiue  that  users  wanting 
this  ^rvice  can  obtain  it  expeditiously. 
As  specified  by  Working  Group  4,  the 
details  of  any  special  arrangements  for 
access  to  ASC  X12  data  between  the 
pipeline  and  a  trading  partner  would  be 
worked  out  between  those  parties. 

Other  commenters  address  the 
Commission’s  proposal  to  use  Gas*Flow 
to  prepare  the  implementation  guide. 
UDC  and  Tenneco  support  the  use  of 
Gas*Flow,  but  Tenneco  suggests  the 


”  The  flat  ASCII  files  also  could  be  transmitted 
electronically  over  communication  lines. 

M  Working  Group  4  Report  at  9. 

^  ASC  X12  downloads  must  be  made  available  to 
any  party,  including  a  value  added  network  (VAN). 
A  VAN  is  a  communications  or  information  system 
providing  an  aggregation,  routing,  and  delivery 
service.  In  effect,  a  VAN  provides  a  user  with  an 
electronic  mailbox  for  receiving  information. 


Cas*Flow  documentation  should  be 
submitted  to  the  Working  Groups  prior 
to  submission  to  the  Commission. 
Columbia  Gas  believes  the 
Commission’s  estimate  of  one  month  for 
Gas*Flow  to  prepare  the 
implementation  guide  is  overly 
optimistic  and  provides  too  little 
opportunity  for  the  industry  to 
partici^te  in  development. 

'The  Commission  expects  Gas*  Flow  to 
continue  its  current  procedure  of 
receiving  industry  comment  on  its 
proposed  implementation  guide  and  to 
submit  the  guide  to  the  Working  Groups 
for  their  final  approval.  The  extension  of 
the  implementation  date  until  June  1, 
1994,  provides  Gas*Flow  writh  sufficient 
time  to  obtain  industry  input  and  still 
finalize  the  implementation  guide  in 
time  for  the  industry  to  meet  the  Jime 
1, 1994  date.  Working  Groups  1  and  2 
and  Gas*Flow  should  coordinate  their 
efforts  to  ensure  that  any  additional 
revisions  made  by  the  Working  Groups 
in  the  data  sets  are  made  in  sufficient 
time  to  ensure  that  EBB  operators  can 
implement  the  ASC  XI 2  downloads  by 
June  1, 1994.  Once  the  implementation 
guide  is  completed,  the  Conunission 
will  include  the  ^ide  with  its  data  sets. 

b.  ASCII  downloads.  A  number  of 
commenters  contend  ASQI  downloads 
are  not  needed  to  supplement  ASC 
X12.3«  'They  generally  argue  mandating 
a  second  download  in  ASCII  format  is 
not  worth  the  increased  expense  and 
maintain  the  resources  could  be  better 
devoted  to  development  of  ASC  XI 2. 
'They  recommend  ASCII  downloads 
should  remain  a  pipeline  option,  as 
proposed  by  Working  Group  4.  AER/ 
MOT  and  Northwest,  on  the  other  hand, 
recommend  ASCII  downloads  replace 
ASC  Xl2,  contending  that  ASCII  is  less 
costly,  and  faster  and  more  efficient  to 
implement  them  ASC  XI 2  and  that  their 
customers  prefer  ASCII  to  ASC  X12. 
Others  support  the  Commission’s 
proposal  of  maintaining  ASCII  as  an 
adjunct  to  ASC  Xl2  since  some  users 
may  not  have  ASC  Xl2  capability  and 
ASQI  would  ensure  those  users  could 
download  the  data.39 
'The  Commission  will  not  substitute 
ASCn  downloads  for  ASC  XI 2  as 
suggested  by  Northwest  emd  AER/MRT, 
Even  if  ASQI  downloads  would  be  less 


"Columbia  Gas.  El  Paso  (noting  software  can 
translate  between  ASCB  and  ASC  Xl2):  Enron, 
INGAA  (ASC  X12  is  more  comprehensive  and 
ASCn  might  not  be  demanded  after  ASC  Xl2); 
National  (contending  EDI  software  costs  only  S500), 
Natural,  WEV.  and  NGSA  (customers  wanting 
ASCn  should  have  to  pay  the  costs). 

"Brooklyn  Union  and  Process  Gas  Consumers 
Croup  (but  noting  ASCII  may  be  of  limited  value 
unleM  software  developers  or  the  users  themselves 
develop  programs  to  extract  the  needed 
information). 
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expensive  to  prepare  initially,  as 
Northwest  and  AER/MRT  contend,  the 
consensus  of  the  industry  was  to 
provide  for  download  capability  using 
ASC  XI 2  because  it  provided  significant 
benefits  when  compared  with 
downloads  using  ASQI  format.  Some  of 
these  benefits  include  the  availability  of 
already  standardized  and  well-accepted 
procedures  and  the  concomitant 
software  and  businesses  available  to 
implement  the  technology.  The 
Commission  anticipates  that,  as  ASC 
X12  is  more  widely  used  in  the  gas 
industry,  users  will  recognize  the 
advantages  to  using  ASC  X12,  as  they 
have  in  other  industries,  and  it  will 
become  the  industry  standard  for 
communication.  Nevertheless,  to  ease 
the  transition  to  ASC  XI 2  for  those 
customers  not  yet  familiar  with  the  ASC 
XI 2  technology,  the  Commission  will 
require  EBB  operators  to  provide  for 
downloading  capability  in  a  flat  ASCII 
format  as  well. 

2.  Protocols  for  Communications 
Software  and  Hardware,  Access 
Requirements,  and  Log-On  Procedures 

Commenters  raise  questions  about  the 
Commission’s  proposed  protocols 
relating  to  the  software  and  modem 
speeds  used  to  access  EBBs,  the 
requirements  for  obtaining  access  to 
EBBs,  and  the  procediures  and 
principles  for  logging-on  to  computers. 
Columbia  Distribution  argues  the  ■ 
Commission’s  proposed  protocols  fail  to 
reflect  two  principles  to  which  the 
pipelines  agreed:  the  pipelines’ 
recognition  of  the  need  to  develop  a 
mechanism  under  which  users  can  log¬ 
on  to  multiple  EBBs  with  one  phone 
call;  and  their  commitment  to  work  in 
good  faith  to  address  other  customer 
concerns,  such  as  log-on  procedures, 
additional  file  transfer  options,  and 
other  logistical  concerns.  IPAA  suggests 
a  standardized  basic  user  interface  must 
be  developed,  as  opposed  to  each 
pipeline  specifying  a  different 
communications  package. 

Because  the  statements  mentioned  by 
Columbia  Distribution  reflected  a  goal 
for  future  discussions,  rather  than  a 
consensus  on  specific  procedures  or 
principles,  the  Commission  did  not 
include  them  in  its  current  protocols. 
’The  Commission  recognizes  that  further 
standardization  of  access  requirements 
could  reduce  the  burden  on  users  which 
have  to  access  many  pipeline  EBBs.  But 
Working  Group  4  concluded,  from  its 
review  of  pipeline  EBBs,  that  adoption 
of  one  standard  communication  package 
for  accessing  EBBs  was  made 
impracticable  at  this  time  by  the 
proliferation  of  different  hardware  and 
other  operating  considerations  used  by 


the  various  pipeline  EBBs.^  Instead,  it 
reached  consensus  on  the  principle  that 
each  EBB  operator  must  provide  a  script 
detailing  its  log-on  procedures  which  is 
compatible  with  the  software  package 
used  to  access  the  EBB  and  must 
provide  for  file  downloads  through 
VANs.^'  ’The  Commission,  therefore, 
will  not  require  further  standardization 
in  this  area  at  this  time,  but  will  leave 
any  such  modifications  to  the 
continuing  Working  Group 
deliberations. 

Columbia  Distribution  also  asserts 
some  pipelines  are  proposing  to  meike 
electronic  contracting  mandatory  for 
certain  transactions;  it  contends 
electronic  contracting  raises  legal  and 
business  practice  issues  that  should  be 
addressed  by  the  Working  Groups. 

Issues  regar^ng  electronic  contracting 
are  legal  and  policy  concerns  that  have 
been  addressed  in  restructuring  or  other 
proceedings  <2  and  are  beyond  the  scope 
of  this  rulemaking,  which  focuses  on 
technical  issues  of  how  to  exchange 
information.  'The  Working  Groups  have 
more  than  enough  technical  issues  to 
consider,  and  the  expertise  of  these 
groups  lies  in  the  te<jinical,  not  policy, 
arena. 

Northwest  contends  the  Commission 
should  not  require  pipelines  to  support 
the  2400  baud  modem  speed  because 
any  speed  slower  than  9600  baud  will 
place  too  great  a  burden  on  the  EBB 
communication  network.  It  recommends 
each  pipeline  be  able  to  choose  the 
appropriate  modem  speed  so  long  as  it 
identifies  the  hardware  necessary  to 
access  the  EBB.  Working  Group  4 
reached  consensus  on  the  principle  that 
pipelines  must  support  a  minimum 
modem  speed  so  all  potential  users  will 
have  reasonable  access  to  the  EBBs.'*-^ 
The  Commission  will  not  disturb  the 
consensus,  since  Working  Group  4’s 
rationale  is  reasonable  and  the 
Commission  has  no  data  on  the  impact 
on  user  access  of  permitting  pipelines  to 
retire  higher  modem  speeds. 

'The  Commission  recognizes  that 
modem  speeds  higher  than  9600  are  in 
use.  The  Commission  is  amending  the 
protocols  to  provide  that  EBB  operators 
supporting  such  higher  modem  speeds 
must  comply  with  the  recognized 
national  or  international  standards 
governing  modem  communication. 

<0  Working  Group  4  Report  at  6. 

By  using  a  VAN,  a  user  could  have  Tiles  from 
multiple  pipelines  delivered  to  its  electronic 
mailbox,  obviating  the  need  to  log-on  to  each  of  the 
pipelines'  EBBs  individually. 

oSee  Questar  Pipeline  Company,  62  FERC 
161,192  at  62,307-08,  afTd,  64  FERC  161.157  at 
62,283-84  (1993);  Transcontinental  Gas  Pipe  l.ine 
Corpioration,  65  FERC  1 61,023  slip  op.  at  90-93 
(1993). 

Working  Group  4  Report  at  15. 


Transco  recommends  changes  to  three 
of  the  communication  protocols.  First,  it 
argues  the  Commission  should  clarify 
that  the  requirement  for  24-hour  EDI 
access  (protocol  ID)  is  subject  to  two 
separate  contingencies,  required 
periodic  maintenance  and  unpredicted 
downtime.  The  Commission  sees  no 
need  to  change  this  language  from  what 
was  proposed  by  Working  Group  4;  the 
possibility  of  unforseen  events  causing 
computer  problems  is  well  understood 
and  need  not  be  addressed  separately. 
Second,  Transco  contends  the 
Commission’s  proposed  language  on 
advance  authorization  for  third-party 
access  to  commercially  sensitive  data 
(protocol  IIIA)  is  unclear  because  it  does 
not  specify  that  the  pipeline’s  customer 
must  provide  the  authorization.^*  The 
Commission  agrees  that  the  customer 
must  authorize  access  to  commercially 
sensitive  data  and  will  modify  this 
principle  accordingly.  'Third,  Transco 
asserts  the  Commission’s  proposed 
language  for  log-on  scripts  (protocol 
rVB)  does  not  reflect  the  principle  put 
forward  by  Working  Group  4,  because  it 
fails  to  make  clear  that  the  script  for 
customized  software  packages  is  part  of 
the  customized  package,  not  a  separate 
software  code.  'The  Commission  will 
modify  this  protocol  to  reflect  this 
principle. 

C.  Common  Codes 
1.  Introduction 

In  the  NOPR,  the  Commission  found 
the  post-Order  No.  636  business 
environment  and  the  computerization  of 
capacity  release  transactions  required 
the  development  of  common, 
standardized  codes  in  two  areas:  Codes 
to  identify  companies;  and  common 
transaction  point  codes  to  enable 
shippers  to  use  a  single  coding  structure 
to  identify  pipeline  points,  particularly 
interconnect  points  between  pipelines. 
Working  Group  5  had  identified,  but 
had  not  finalized,  a  process  for 
developing  both  sets  of  codes.  In  the 
NOPR,  the  Commission  stated  that  it 
expected  Working  Group  5  to  finalize  its 
proposal  for  common  company  codes  by 
February  1, 1994. 

For  common  transaction  points. 
Working  Group  5  proposed  an  approach 
in  which  a  third-party  (code  assignor) 
would  prepare  a  computerized  cross- 
reference  table  correlating  pipelines’ 
proprietary  codes  (as  verified  and 
updated  by  the  pipelines)  to  a  common 
code.  Those  wanting  to  use  the  common 
code  would  maintain  the  cross-reference 

A  pipeline  customer  might  want  to  authorize  an 
agent  to  obtain  commercially  sensitive  information 
about  the  customer,  such  as  the  customer’s 
nominations,  from  the  EBB. 
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table  on  their  computers  and  could 
convert  proprietary  pipeline  codes  to 
the  cconmon  code,  sma  vice  versa.  The 
Commission  was  concerned  about  the 
feasibility  of  this  process,  at  least  in  the 
short  term,  because  Wwldug  Qroup  5 
had  not  wcsked  out  the  details  of  the 
approach  (such  as  how  to  select  a  code 
assignor,  pay  for  the  costs  of  the  initial 
assignment  and  continued  maintenance, 
or  distribute  the  code)  and  had 
suggested  this  process  be  undertaken  by 
a  yet  undeveloped  gas  industry 
standards  board.  Due  to  the  importance 
of  this  issue,  the  Commission  gave  the 
Working  Group  xmtil  October  1, 1993,  to 
finalize  this  approach  or  reach  another 
consensus  approach.  If  no  consensus 
was  reached,  the  Commission  proposed 
to  select  a  common  code  and  require  the 
pipelines  to  make  the  translation  to  the 
common  code.  The  Commission 
requested  comments  on  whether  it 
should  adopt  the  PI-GRID  code 
developed  by  the  Petroleum  Information 
Corporation  or  another  common  code. 

Many  commenters  support  the 
development  of  a  common  code  and  the 
selection  of  the  PI-GRID  code  if 
consensus  on  an  alternative  is  not 
reached.^s  Coliunbia  Distribution  and 
Exxon  cxmtend  the  pipelines,  not  the 
users,  should  make  the  translation. 
Pipelines  contend  that  requiring  them  to 
make  the  translation  to  the  common 
code  would  increase  costs  significantly, 
because  it  would  a^ect  all  their 
computer  operations,  such  as  those  finr 
accounting,  scheduling,  and 
management,  which  are  based  on  the 
use  of  proprietary  codes.*  They  assert 
Commission  selection  of  the  common 
code  could  imp>ede  the  cooperative 
efforts  of  the  industry  to  date  and 
recommend  the  Commission  permit 
Working  Group  5  to  continue  its  efforts. 

On  O^ober  12, 1993,  Working  Group 
5  filed  its  report  which  detailed  its 
consensus  agreement  on  a  code  assignor 
process  along  the  lines  of  its  previous 
proposal.  As  discussed  below,  the 
Commission  is  adopting  the  Working 
Group’s  proposal. 

2.  The  Proposal 

The  common  code  structure  proposed 
by  the  Working  Group  would  consist  of 
two  components.  The  first  would  be  the 
code  number  itself,  a  16  digit  number, 
which  according  to  the  Working  Group, 
would  provide  the  user  with  some 
information  about  each  point.^  The 


Power  Generaton.  NYMEX/EnerSoft,  WEV, 
IPAA.  Destec  Energy,  FMA,  NCSA,  Edison.  WEV. 

^Columbia  Gas,  Enron,  INGAA.  KGPL,  Natural, 
TranscOv  Tenneco. 

"For  example,  for  each  non-well  facility  ptoint. 
the  Rrst  tvro  nundjers  indicate  the  state;  the  second 
three,  the  county,  the  nmxX  6ve  a  surface  loc:ation 


second  is  a  common  code  data  base 
consisting  of  data  elements  that  will  be 
associated  with  each  common  code. 

These  data  elements  include  such 
information  as  the  name  of  the  point, 
the  owner  operator  of  the  point,  a  flow 
indicator  showing  the  direction  of  gas 
flow  at  the  point,  and  a  point  locator 
(e.g.,  geographic  coordinates,  survey 
coordinates,  or  line  number  or  mile 
marker)  to  be  provided  when  the 
information  is  available. 

Under  the  proposal,  PI-GRID  will  be 
the  code  assignor  and  will  provide  a 
copy  of  the  data  base  to  any  requestor 
at  a  price  reflecting  only  its  distribution 
and  handling  costs.  The  Working  Group 
also  proposes  that  various  Code 
Distributors  will  enter  into  agreements 
with  PI-GRID  to  distribute  the  code. 
These  agreements  would  provide  that 
the  Code  Distributors  would  not  be  able 
to  charge  for  the  data  base  itself,  but 
would  be  able  to  charge  for  other  “value 
added”  services,  such  as  selective 
extraction  of  information  from  the  data 
base.* 

Based  on  discussions  with  PI-GRID, 
the  Working  Group  anticipates  six 
months  will  be  required  to  establish  and 
validate  the  conunon  codes  for  a  large 
majority  of  interstate  pipelines.  If  the 
industry  begins  the  coding  process  this 
winter,  the  Working  Group  expects  the 
creation  of  a  complete  common  code 
data  base  by  the  1994-95  winter  heating 
season. 

Under  the  proposal,  all  business  will 
be  transacted  with  pipelines  using 
proprietary  codes.  Those  wanting  to  use 
the  common  code  will  have  to  program 
their  computers  to  translate  between 
common  and  proprietary  codes  to 
communicate  with  pipelines.  Pipelines 
will  be  required  to  verify  and  validate 
their  proprietary  code  information  to  PI- 
GRID.  The  proposal  also  provides  for 
ongoing  assignment  of  new  transaction 
points  and  modifications  to  existing 
points.  The  information  for  these 
revisions  must  be  provided  at  least  ten 
days  before  a  new  or  modified  code  goes 
into  effect. 

The  Working  Group  states  that,  at  this 
point,  the  demand  for  common  codes  is 


within  the  state;  the  next  two.  the  facility  coda:  the 
next  two,  a  sub  number  identifying  components  of 
certain  types  of  facilities  (e.g.,  gas  plant  inlets  from 
tailgates);  and  the  final  two,  a  detail  number 
identifying  multiple  (scUitiee  at  the  same  location. 

*The  Working  Group  envisions  a  series  of 
contracts,  beginning  with  a  master  agreement 
between  PI-GRID  and  a  consortium  of  the  gas 
industry.  If  a  gas  industry  standards  board 
eventually  is  developed,  it  would  then  lake  over 
this  contract.  PI-GRID  would  enter  into  contracts 
based  on  the  master  agreement  with  Code 
Distributors,  and  the  Code  Distributors  would  enter 
into  agreements  with  users  specifying  the  services 
Distributor  «vill  provide. 


unknown;  some  parties  using  only  one 
or  a  small  numb^  of  pipelines  may 
prefer  to  continue  using  proprietary 
codes.  Given  this  level  of  uncertainty, 
the  Working  Group  contends  the  code 
assignor  process  provides  a  number  of 
benefits  compared  to  a  requirement  that 
all  pipelines  adopt  a  common  code.  It 
provides  a  verifi^  and  validated 
common  code  system  tb  those  who  need 
it,  while  ensuring  that  the  costs  of  using 
common  codes  are  home  by  the  users, 
not  those  still  preferring  to  use 
proprietary  codes.  It  will  provide 
consistent  conununication  between 
pipelines  and  customers  using 
proprietary  codes,  avoiding  the 
difficu4ies  that  would  be  created  if 
business  transactions  and  other 
customer  contacts  employed  different 
coding  systems.  And,  it  will  provide  an 
initial  first  test  of  the  level  of  demand 
for,  and  efficiency  of  using,  a  common 
code.  Should  a  conunon  code  prove 
efficient,  the  Working  Group  expects  the 
market  to  evolve  to  the  point  where 
common  codes  will  be  used  for  all 
communications. 

3.  Comments  on  the  Working  Group 
Filing 

Process  Gas  Consumers  Group  and 
NYMEX/Enersofl  raise  objections  to  the 
code  assignor  process.  Process  Gas 
Consumers  Group  objects  to  the  shipper 
having  the  responsibility  for 
maintaining  a  rather  large  data  set  on  its 
computer  and  having  to  develop,  or 
acquire  from  others,  the  “intelligence” 
needed  to  compare  capacity  release 
offers  among  pipelines  to  identify 
possible  alternative  transportation 
paths.*  It  maintains  that  the  most 
burdensome  task  facing  pipelines  is 
verifying  their  proprietary  codes  and 
that  including  the  common  code  in  the 
capacity  release  data  sets  would  not  be 
particularly  burdensome.  It  emphasizes 
that  including  such  codes  in  the  data 
sets  would  be  for  informational 
purposes  only,  and  would  not  require 
the  pipelines  to  conduct  business  using 
the  common  codes. 

NYMEX/EnerSofl  contend  pipelines 
should  not  be  able  to  require  customers 
to  communicate  using  proprietary 
codes,  because  users  will  then  have  to 
obtain  translation  software  to  convert 
the  common  codes  to  the  proprietary 
codes.  It  maintains  that  having  the 
pipelines  perfonn  the  translation  is 
preferable  since  there  are  fewer 
pipelines  than  market  participants. 


"It  also  suggests  that  a  common  code  system 
could  include  mile  markers  or  other  geographic 
location  information  so  software  could  identify 
delivery  points  either  upstream  or  downstream  nf 
a  location. 
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The  other  commenters  support  the 
code  assignor  process.  AER/MRT 
supports  the  use  of  proprietary  codes  for 
communication  between  pipelines  and 
users,  because  use  of  one  c(^e  will 
minimize  the  likelihood  of 
miscommunication.  It  also  argues 
requiring  shippers  to  perform  the 
translation  appropriately  requires  those 
using  common  codes  to  bear  the  costs  of 
that  use.  Gaslantic  contends  the 
Commission  should  ensure  that  initial 
and  updated  common  codes  are 
distributed  on  an  open-access  basis,  and 
IPAA  similarly  supports  the  provision 
of  the  data  base  without  cost. 

The  National  Registry  suggests  two 
clarifications.  It  is  concerned  about  the 
possibility  that  PI-GRID,  as  code 
assignor,  might  delay  distribution  of  the 
code  in  order  to  degrade  the  value  of 
services  provided  by  competitors.  It 
suggests  PI-GRID  should  required  to 
file  a  letter  with  the  Commission  when 
it  has  completed  more  than  90%  of  the 
cross-referencing  for  each  pipeline  and 
provide  the  code  to  distributors  at  that 
point.  It  further  contends  that 
information  on  the  location  of  points 
(such  as  geographic  coordinates  or 
pipeline  line  number  of  mile  marker)  is 
critical,  but  that  the  proposed  data  sets 
requires  this  information  to  be  included 
only  when  available.  It  maintains  the 
Commission  should  clarify  when  this 
information  must  be  provided, 
suggesting  it  should  be  supplied  for 
path  pipelines,  but  not  for  point-to- 
point  or  network  pipelines.so  in  line 
with  this  request,  it  suggests  the 
Commission  require  pipelines  to 
include  in  their  next  Form  567  filing  an 
identification  of  the  proprietary  point 
code  associated  with  the  points  in  the 
flow  diagrams.^' 

4.  Commission  Adoption  of  the  Working 
Group  Proposal 

Given  the  level  of  support  for  the  code 
assignor  process,  the  Commission 
accepts  the  Working  Group  proposal 
and  will  implement  it  by  requiring 
pipelines  to  provide  a  mechanism 
through  which  any  person  can  obtain  a 
validated  computerized  data  base  that 
will  provide  the  ability  to  convert  from 
pipeline  proprietary  codes  to  a  common 
code.  The  Working  Group  stated  the 
code  assignment  process  could  be 
completed  by  the  start  of  the  1994-95 
winter  heating  season,  and  the 
Commission,  therefore,  will  require  the 
implementation  of  this  approach  by 


’"It  similarly  seeks  clarification  that  available 
information  will  be  validated  and  become  part  of 
the  cross-reference  table. 

>'  Form  No.  567  is  diagram  of  the  operating 
conditions  on  the  pipeline’s  main  transmission 
system  for  the  prior  year.  18  CFR  260.8. 


November  1, 1994.  The  Commission 
also  will  require  pipelines  to  ensure  that 
the  common  codes  and  data  base,  and 
any  updates,  will  be  provided  without 
charge,  except  for  reasonable 
distribution  and  handling  fees. 

The  Commission  will  adopt  the  data 
sets  as  proposed  by  the  Working  Group 
with  one  modification.  The  Commission 
will  require  that  the  point  locator 
information  be  mandatory.  The 
Commission  agrees  with  the 
commenters  that  the  ability  to  locate 
pipeline  points  in  relation  to  other 
points  on  the  system  is  important  if 
users  are  to  use  the  common  code  data 
base  to  determine  if  a  package  of 
released  capacity  fits  their  needs.  When 
pipelines  verify  their  proprietary  codes 
to  PI-GRID,  they  must  include 
information  sufficient  to  enable  users  to 
locate  a  point  on  one  pipeline  in 
relation  to  other  points.  At  this  point, 
the  pipelines  can  choose  the  method  of 
locating  the  points,  such  as  geographic 
coordinates,  line  number  or  line  marker, 
but  the  Commission  envisions  that 
eventually  all  pipelines  should  move  to 
using  geograpUc  coordinates  so  that 
points  on  different  pipelines  can  be 
related  to  each  other. 

Gaslantic  and  IPAA  support  the 
provision  of  the  data  base  and  updates 
at  no  cost  to  the  user.  The  Working 
Group  report  states  distributors  cannot 
charge  more  than  postage  and  handling 
costs  for  providing  the  code  itself,  but 
can  charge  for  value  added  services.  The 
Commission  is  requiring  the  pipelines 
to  ensure  that  users  can  obtain  the  data 
base  and  any  updates  at  a  price  that 
reflects  only  reasonable  costs  of 
distribution  and  handling.  Additional 
charges,  however,  may  be  assessed  for 
other  value  added  services  relating  to 
updates. 

The  requirement  that  point  locator 
information  be  mandatory  for  all 
pipelines  obviates  the  requests  by  the 
National  Registry  for  a  further  definition 
of  the  term  “available”  to  describe  when 
point  locator  information  will  be 
provided  and  for  requiring  point 
location  disclosure  in  Form  567  filings. 
The  provision  of  point  locator 
information  also  should  satisfy  Process 
Gas  Consumers  Group’s  request  for 
geographic  location  points. 

The  National  Registry  suggests  that 
the  Commission  require  PI-GRID  to  file 
a  statement  with  the  Commission  when 
it  has  completed  more  than  90%  of  the 
cross-referencing  for  each  pipeline  and 
provide  the  code  to  distributors  at  that 
point.  The  Commission  has  set  a 
deadline  for  final  dissemination  of  the 
common  code  data  base  and  finds  no 
reason  to  require  filings  as  the  data  are 
compiled  or  piecemeal  implementation. 


NYMEX/Enersoft  contend  pipelines 
should  be  required  to  conduct  business 
using  common  codes.  The  Commission 
will  not  impose  this  requirement  at  this 
time,  since  it  goes  beyond  the  consensus 
agreement  reached  by  Working  Group  5. 
Shippers  will  be  able  to  use  the  cross- 
reference  table  to  convert  electronically 
from  the  common  codes  to  the 
proprietary  codes  for  communication 
with  the  pmeline. 

Process  Gas  Consumers  Group 
maintains  that  including  the  common 
codes  in  the  capacity  release  data  sets 
would  be  more  efficient,  although  they 
do  not  suggest  pipelines  be  required  to 
conduct  business  using  the  common 
code.  This  suggestion  too  goes  beyond 
the  consensus  agreement  reached  by  the 
Working  Groups,  and  the  Commission 
will  not  impose  it. 

Moreover,  even  if  the  common  code 
(consisting  of  16  digits)  was  included  in 
the  capacity  release  data  sets,  the 
efficiency  of  the  process  might  not  be 
enhanced  to  a  significant  degree.  The 
extensive  data  base  that  goes  along  with 
the  common  code  would  not  be  on  the 
EBBs,  and  users  may  very  well  need  the 
underlying  data  base  to  provide  the 
information  they  require  to  perform  an 
analysis  of  capacity  paths.  As  described 
earlier,  the  sequence  of  numbers  in  the 
code  itself  provides  users  only  with 
limited  information,  such  as  identifying 
the  state  and  county  of  the  point.  But 
the  entire  common  code  data  base 
provides  additional  information  about 
points,  such  as  the  point  locator 
information,  that  users  may  well  need  to 
use  the  common  code  effectively  in 
comparing  capacity  releases  over 
multiple  pipelines.  The  Commission 
further  notes  that  Working  Groups  1  and 
2  have  included  an  optional  field  for 
common  codes  which  pipelines  may 
make  available  to  their  users.  Use  of  this 
field  may  provide  a  test  of  whether 
bidders  would  derive  value  from  access 
to  the  common  code  numbers,  without 
also  having  the  underlying  data  base 
available. 

In  conclusion,  the  Commission  finds 
that  the  industry  has  taken  a  positive 
step  forward  by  designing  a  process  that 
will  ensure  that  those  wanting  to  use 
common  codes  can  do  so  effectively 
within  a  reasonable  period  of  time.  The 
Commission  expects  use  of  this  system 
will  prove  to  enhance  efficiency  by 
better  enabling  shippers  to  manage  the 
transportation  of  gas  supplies  across  the 
nationwide  pipeline  grid.  As  pipelines 
review  and  update  their  computer  and 
financial  systems  in  light  of  the  changed 
business  environment  created  by  Order 
No.  636,  the  Commission  expects  them 
to  incorporate  the  use  of  common  codes. 
Ultimately,  the  Commission  anticipates 
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that  the  common  codes  ultimately  will 
become  the  standard  used  for  all 
transactions  and  commimications 
between  pipelines  and  their  customers. 

Vn.  Issues  not  Addressed  in  the 
Standardized  Data  Sets  and 
Communication  Protocols 

The  Working  Group  reports  included 
minority  positions  on  some  issues,  and 
these  issues  also  were  addressed  in  the 
comments  on  the  Working  Group 
reports.  On  several  issues,  the 
Commission  recommended  that  the 
Working  Groups  continue  their  efforts  to 
seek  resolution,  with  reports  to  be  made 
by  February  1, 1994.  Others  involved 
policy  questions  which  the  Commission 
found  were  beyond  the  scope  of  this 
proceeding  and  would  be  better 
examined  in  other  fora. 

A.  Proposed  Additions  to  the 
Standardized  Data  Sets 

1.  Index  of  Purchasers 

The  National  Registry  proposed  that 
an  Index  of  Purchasers  (Index),  which 
would  disclose  a  variety  of  information 
about  the  capacity  rights  of  firm 
capacity  holders,  be  available  on  EBBs 
and  through  downloadable  files.33  it 
asserted  this  index  could  be  used  to 
establish  the  baseline  contractual  rights 
of  current  holders  of  pipeline  capacity, 
information  which  it  believed  was 
needed  so  potential  piuchasers  could 
determine  the  releasable  rights  of  firm 
capacity  holders.  In  the  NOPR,  the 
Commission  did  not  propose  to  include 
the  proposed  Index  because  the 
proposal  appeared  too  burdensome  and 
costly.  But  the  Commission  stated  it 
considered  a  more  limited  Index  to  have 
value  in  identifying  firm  shippers  with 
releasable  capacity.  It  suggested  the 
Working  Groups  work  on  a  cost- 
effective  method  of  presenting  such 
information. 

Many  commenters  contend  the 
benefits  of  an  Index  do  not  warrant  the 
cost,  since  shippers  willing  to  release 
capacity  are  to  post  offers  to  sell 
and  potential  purchasers  can  post  so- 
call^  want  ads,  advertising  the  capacity 
they  want  to  acquire.  ^3 INGAA  suggests 
the  Commission  not  prejudge  the 
outcome  of  this  issue,  but  instead 
permit  the  Working  Group  process  to 


iiThe  Commission  requires  pipeline  tarifEs  to 
include  an  index  of  firm  capacity  holders,  with  less 
detail  than  what  was  propoW  by  the  National 
Registry.  Tennessee  Gu  Kpeline  Company,  65 
FGRC 1 61,224  slip  op.  at  162  (1993);  18  CFR 
154.41. 

*3  AER/MRT,  Columbia  Distribution.  Con  Edison 
(if  Index  is  adopted,  it  should  be  operated 
independently  and  funded  by  subscribers),  Enron 
(too  costly  and  burdensome);  KGPL,  Natural,  UDC, 
Williston  Basin. 


determine  whether  an  Index  in  any  form 
is  appropriate. 

Others  contend  an  Index  would  be 
valuable  in  providing  convenient  access 
to  baseline  information  on  those  holding 
firm  service  so  buyers  could  determine 
whom  to  approach  to  negotiate 
prearranged  deals  for  capacity.54  They 
'contend  the  Index  would  replace  the 
index  of  sales  customers  pipelines 
previously  maintained  and  should  not 
be  difficult  for  pipelines  to  provide. 

The  dkimmission  will  not  decide  this 
issue  now  because  it  is  still  being 
considered  by  the  Working  Groups.  But 
the  Commission  continues  to  find  merit 
in  the  concept  of  providing  a  cost- 
effective  electronic  Index  of  purchasers 
and  expects  the  participants  in  the 
Working  Groups  to  consider  this  issue 
in  the  same  open-minded  and 
conciliatory  manner  they  used  to  build 
consensus  on  other  issues  in  this 
proceeding. 

The  Commission  also  did  not  propose 
to  make  data  items  for  contract  number 
and  replacement  contract  number 
mandatory  fields,  finding  that  these 
items  were  tied  to  the  proposed  Index. »» 
The  National  Registry  contends  its 
request  to  make  contract  and 
replacement  contract  numbers 
mandatcHy  fields  is  independent  of  the 
Index.  It  asserts  these  data  are  needed 
by  the  Commission,  state  commissions, 
and  others  to  create  an  audit  trail  to 
verify  the  ownership  of  capacity  being 
released  and  acquir^. 

Although  the  Commission  will  not 
require  the  inclusion  of  contract  and 
replacement  contract  number  in  the  data 
sets  at  this  time,  it  does  recognize  that 
pipelines  will  need  to  maintain  a 
correlation  between  release  transactions 
and  the  contracts  resulting  from  those 
transactions  for  Commission  audit 
requirements  if  not  also  for  the 
pipelines’  own  purposes.  Since 
pipelines  must  maintain  this 
information  in  any  event,  the  Working 
Groups  should  consider  making  this 
information  mandatory  in  the 
downloadable  data  sets  to  make  access 
easier. 

2.  Nominations  for  Firm  and 
Interruptible  Capacity 

No  consensus  was  reached  in  the 
Working  Groups  whether  to  include 
fields  showing  confirmed  firm  and 
interruptible  nominations  and  a  field 
showing  whether  no-notice  service  is 
available  at  a  location.  Proponents  of 
providing  this  information  contended  it 


»«FMA.  IPAA.  NCSA. 

ssTbe  releas«r’t  contract  number  U  an  optional 
field  and  so  may  be  included  by  pipelines  when 
they  deem  such  information  to  be  necessary  for 
operation  of  their  systems.  ' 


was  needed  for  releasing  shippers  and 
bidders  to  assess  the  value  of  released 
capacity,  while  opponents  maintained  it 
is  not  needed  to  bid  on  capacity,  but 
would  imfairly  tilt  the  market  in  favor 
of  bidders.  The  parties  also  disagreed  on 
the  availability,  and  costs,  of  providing 
the  information. 

In  the  NOPR,  the  Commission  found 
that  the  available  information  did  not 
permit  it  to  resolve  the  issue.  Moreover, 
the  Commission  recognized  the  Working 
Groups  had  little  time  to  consider  this 
matter  fully  and,  therefore,  strongly 
encouraged  them  to  continue  their 
discussions  and  to  explore  alternatives 
for  providing  information  relevant  to  the 
piuchasing  of  capacity  that  is 
operationally  feasible  to  provide  at 
reasonable  cost. 

The  comments  on  the  NOPR 
essentially  parallel  the  previous 
positions:  proponents  state  the 
information  is  needed  to  make  business 
judgments  and  is  information  that 
would  be  available  in  a  free  market; 
opponents  contend  it  would  undermine 
capacity  release,  is  too  costly  to  provide, 
would  not  be  provided  in  a  free  market, 
and  unfairly  requires  shippers  to 
divulge  competitive  information  that 
would  be  used  against  them.s^  NGSA 
and  Destec  Energy  comment  that  the 
Commission  must  be  prepared  to  judge 
the  merits  of  disputes,  like  this  one, 
which  are  based  on  competing 
economic  interests.  FMA  asserts  that  for 
unresolved  disputes,  special 
consideration  should  given  to  the 
views  of  end-users,  because  they  are  the 
ones  paying  for  natural  gas  and 
transportation. 

The  Commission  finds  that  the 
Working  Groups  should  continue  to 
examine  and  explore  means  of  reaching 
a  compromise  on  this  issue.  The 
Commission  does  not  agree  that  the 
views  of  any  one  group  should 
predominate  over  others.  The  parties 
should  seek  to  accommodate  each 
other's  interests,  as  they  have  on  other 
issues,  a  process  more  likely  to  produce 
a  resolution  preferable  to  both  sides 
than  if  the  Conunission  decides.  Should 
agreement  on  whether  to  provide  the 
information  prove  elusive,  the  parties 
should,  at  a  minimum,  seek  to  agree 
upon  a  cost  effective  method  of 
providing  the  information  if  the 
Commission  determines  it  is  necessary. 


M  Power  Generators.  Destec  Energy,  FMA, 
Edison. 

sr  Columbia  Distribution,  Con  Edison.  Enron, 
KGPL,  National,  Natural,  Tranaco.  and  UDC. 
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B.  Communication  Protocols  for 
Uploading  Files  and  Downloading 
Subsets  of  Files 

In  the  NOPR,  the  Commission  stated 
that  development  of  standards 
permitting  users  to  transmit  (upload) 
files  to  the  pipelines’  computers  as  well 
as  to  download  subsets  of  files  could 
increase  the  efficiency  of  the  capacity 
allocation  mechanism.  File  upload 
capability,  for  example,  would  permit 
bidders  to  submit  their  bids 
electronically  without  having  to  sign-on 
to  the  pipelines’  on-line  EBBs.  The 
ability  to  download  a  subset  of  a 
capacity  release  file,  such  as  release 
information  received  after  a  certain  date, 
would  permit  users  to  eliminate 
unneeded  information  fi-om  the  files 
they  download  and  also  increase  the 
efiiciency  of  the  communication 
process.  The  Commission  endorsed 
Working  Group  4’s  plan  to  continue  its 
efforts  to  develop  these  capabilities. 

Many  commenters  support  file 
uploading  to  provide  efficient 
communication.sa  Others,  principally  - 
pipelines,  raise  questions  about  file 
uploading.  'They  contend  file  uploading, 
is  not  as  well  suited  as  on-line  EBBs  to 
handling  bids  submitted  near  the  close 
of  bidding  periods,  because,  unlike 
EBBs,  uploading  is  not  an  interactive 
system  permitting  immediate 
notification  to  bidders  of  errors  in  their 
bids.5* 

Edison  states  downloading  of  file 
subsets  should  be  a  priority.  Columbia 
Gas  maintain.^  downloads  of  subsets 
based  on  dates  is  reasonable,  but  adding 
other  criteria  could  be  burdensome, 
while  Williston  Basin  contends  any 
subset  downloads  would  be  too 
expensive.  UDC  suggests  the 
Commission  should  not  mandate  file 
uploading  or  downloading  of  file 
subsets,  but  should  trust  ffie  market  to 
develop  these  capabilities  if  they  are 
needed. 

The  Commission  is  convinced  that  the 
development  of  efiective  file  uploading 
and  subset  downloading  capability 
would  markedly  enhance 
commvmication  efficiency  related  to 
capacity  release.  Working  Group  4 
should  continue  to  assign  a  high  priority 
to  developing  standards  in  this  area. 

’The  Commission  recognizes  the 
concerns  with  uploads  submitted  close 


Power  Generators,  Columbia  Distribution.  Con 
Edison,  NYMEX/Ener^fl,  Edison,  Tenneco  (noting 
effort  should  not  be  oversimplified),  WEV,  and 
Williston  Basin  (noting  uploads  must  be 
coordinated  with  interactive  EBBs.  especially  at  the 
end  of  bidding  periods  when  quick  action  is 
needed). 

59  El  Paso,  Natural,  Transco,  Northwest,  KGPL, 
National  (also  may  expose  pipelines'  computers  to 
security  risks,  suc^  as  viruses). 


to  the  end  of  the  bidding  period,  but  is 
confident  the  Working  Groups  can 
develop  the  necessary  standards  to  deal 
with  this  issue.Bo 

C.  Standardization  of  Non-Capacity 
Release  Business  Transactions 

The  industry  established  Working 
Group  3  to  consider  the  development  of 
standards  relating  to  business  practices, 
other  than  capacity  release,  resulting 
fi-om  the  business  changes  fostered  by 
pipeline  restructuring  under  Order  No. 
636.  In  its  report,  the  Working  Group 
did  not  propose  any  standards;  it 
outlined  the  areas  of  highest  priority 
and  its  process  for  continuing  to 
examine  these  issues.  Several 
commenters  suppcut  the  contiiuiation  of 
these  efforts,  maintaining 
standardization  of  these  business  data  is 
critically  important  to  the  industry.®! 
Vesta  contends  the  Commission  should 
require  the  pipelines  now  to  provide  the 
16  data  items  tentatively  established  by 
Working  Group  3  as  being  the  most 
critical.  Others  oppose  the  continuation 
of  Working  Group  3’8  deliberations, 
arguing  standards  in  these  areas  are  not 
required  by  Order  No.  636  and  the 
Commission  should  limit  its 
promulgation  of  standards  to  those 
essential  for  capacity  release.®2 

The  Commission  has  recognized  the 
restructuring  occasioned  by  Order  No. 
636  likely  will  result  in  changes  to 
business  practices,  apart  from  capacity 
release,  which  could  require  further 
standardization.®3  Standardizing 
capacity  release  information  was  the 
first  step  in  this  process,  but  now  the 
Working  Groups  should  turn  their 
attention  to  standards  for  these  other 
business  transactions. 

From  over  66  items  proposed  for 
review.  Working  Group  3  found  33  to  be 
of  high  priority,  and  of  those  33,  focused 
its  initial  review  on  ten  elements.®^  In 
the  Conunission’s  view,  standardization 
of  these  ten,  or  most  of  them,  would 


>oFor  example,  one  possible  approach  the 
Working  Groups  could  coruider  is  whether  all  bids 
received  within  some  time  period  prior  to  the  close 
of  the  bidding  period  should  be  treated  as  having 
been  received  et  the  same  time. 

*>  Exxon,  NGSA,  O&R. 

s2  PEC  Pipeline  Group,  UDC,  Tenneco. 

*3  See  Order  No.  636-A,  in  FERC  Stats.  &  Regs. 
Preambles  et  30,459  (standards  may  be  needed  to 
ensure  efficient  movement  of  gas  across  pipelines); 
March  10, 1093,  Notice  (capacity  release  standards 
first  step  in  standardization). 

e«The  ten  elements  were:  timely  flowing  volume; 
timely,  volume  allocation  reports:  predetermined 
allocations  and  shipper  ranking;  imbalance  status; 
customer  scheduled  receipts  and  deliveries; 
customer  specific  curtailment/interruption 
information;  customer  sptecific  operational  flow 
orders;  daily  nominated  volunte  acknowledgenMnt; 
customer  penalty  status;  and  input  and  modify  gas 
nominations.  Working  Group  3  Report  at  5-6. 


provide  a  good  departure  point  for  this 
effort.  The  Commission  realizes  all 
facets  of  the  industry  may  not  have 
equal  need  for  all  these  elements,  but 
these  elements  would  appear  to  have 
wide  enough  coverage  that  the  benefits 
from  standardization  will  be 
widespread.  Moreover,  once  standards 
are  in  place,  those  who  may  not  now 
perceive  a  need  for  standards,  may  come 
to  realize  the  standards  will  make  their 
business  more  efficient,  and  even  those 
who  do  not  need  the  standards 
themselves,  stand  to  benefit  if  other 
segments  of  the  industry  become  more 
efficient.®®  The  Working  Croup  should 
propose  an  appropriate  implementation 
schedule  for  the  ten  identified  data 
elements.  The  Working  Group  also 
should  continue  its  efforts  to  identify 
which  of  the  remaining  23  high  priority 
data  elements,  as  well  as  any  others, 
require  standardization  and  propose  a 
schedule  for  implementation  of 
standards  for  these  elements  as  well. 

D.  Policy  Issues 

The  minority  reports  and  initial 
comments  raised  questions  about  three 
policy  issues:  the  method  of  recovering 
the  costs  of  standardization,  pipeline 
disclaimers  of  liability  for  EBB 
operation,  and  the  disclosure  of  non¬ 
price  considerations  imderlying 
capacity  release  transactions.  TTie 
Commission  stated  in  the  NOPR  that 
such  substantive  policy  issues  are 
beyond  the  scope  of  this  proceeding  and 
are  more  appropriately  considered  in 
individual  proceedings. 

1.  Costs  of  Standardization 

In  the  NOPR,  the  Commission 
recognized  the  concern  of  firm  shippers 
that  the  costs  of  compliance  with  the 
EBB  stemdards  should  be  spread 
equitably  across  all  those  l^nefitting 
fi-om  the  standards.  The  Commission 
encouraged  the  industry  to  consider 
methods  for  ensiuing  equitable  sharing 
of  such  costs,  such  as  user  or  access 
fees. 

Many  commenters  support 
development  of  a  fair  and  equitable 
method  of  allocating  costs.®®  Transco 
and  Williston  Basin  maintain  EDI,  in 
particular,  is  not  suitable  for  all 
customers  and  suggest  the  costs  of 
implementing  this  technology  should  be 
borne  by  those  benefitting  fi:om  it. 

PSCW  contends  LDCs  should  not  have 
to  subsidize  the  costs  of  providing 
information  benefitting  other  parties 


•s  For  example,  if  standards  reduce  producers’ 
costs  or  result  in  making  gas  a  more  viable  option 
for  fuel  switcbable  users,  all  will  benefit  from  lower 
prices  and  greater  use  of  the  gas  transportation 
system. 

•«  AGA.  UDC.  WEV. 
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and  suggests  an  incremental  pricing 
system  for  all  information  beyond  a 
basic  level.  A  number  of  commenters 
are  concerned  about  leaving  the  issue 
solely  to  rate  cases.^^  They  maintain  the 
policy  needs  to  be  consistent  across 
pipelines  and  urge  the  Commission  to 
decide  on  the  method  for  allocating 
costs  in  this  proceeding  or  in  another 
generic  proceeding,  leaving 
implementation  to  individual  rate  cases. 
Power  Generators  opposes  inclusion  of 
this  issue  in  the  Working  Groups, 
because  the  success  of  the  Groups  was 
due  to  their  focus  on  technical  issues. 

El  Paso,  Tenneco,  and  INGAA 
contend  user  or  access  fees  are  not 
appropriate  for  recovery  of  upfront 
costs,  and  Natural  expresses  concern 
that  access  fees  may  not  be  sufficient  to 
compensate  pipelines.**  FMA  suggests, 
in  the  absence  of  consensus  on  a  new 
approach,  the  proper  approach  is  to 
continue  with  the  Order  No.  636  policy 
of  recovering  fixed  costs  through 
reservation  charges  and  only  variable 
costs  through  usage  chaiges. 

In  general,  the  Q)mmission  finds  that 
its  previous  policy  of  ^rmitting  the 
pipelines  to  recover  fixed  costs  through 
a  reservation  charge  and  only  variable 
costs  through  a  usage  charge  is 
appropriate  for  the  basic  EBB  service. 
This  basic  service  includes,  at  a 
minimum,  the  downloadable  data  sets 
and  communication  protocols 
established  in  this  rule,  which  the 
Commission  finds  are  necessary  to 
promote  a  viable  capacity  release  market 
and  should  provide  generalized  system- 
wide  benefits  to  all  users  of  the  pipeline 
grid.  Until  additional  standards  are 
presented,  the  Commission  cannot 
determine  whether  they  provide 
sufficient  benefits  to  the  industry  as  a 
whole  to  warrant  inclusion  in  the  basic 
EBB  package. 

For  enhancements  to  the  basic  EBB 
service,  which  are  not  of  general  benefit, 
the  Commission  is  open  to  considering 
cost  recovery  approaches  that  will 
recover  fixed  costs  from  the  limited 
number  of  users  deriving  benefit  from 
the  service.  The  Commission  encourages 
the  industry  to  pursue  such  approaches. 

As  an  example,  pipelines  could 
consider  using  a  process  for  recovering 
the  costs  of  ei^ancements  to  the 
standard  EBB  package  from  only  those 
customers  that  subscribe  to  the 
enhancements.  The  pipeline  could 
explore  with  the  users  of  its  EBB  the 
costs  of  providing  a  particular  service  or 


AER/MRT,  Brooklyn  Union,  Columbia 
Distribution,  UIXl 

*■  INGAA  suggests  direct  charges  may  be 
appropriate  for  additional  services  and  features  that 
go  beyond  the  standards  to  be  adopted  by  the 
Commission. 


group  of  services  and  methods  of 
recovering  these  costs  fitjm  the 
subscribing  users,  such  as  through 
access  fees,  reservation  charges,  or 
direct  charges.  The  pipeline  and  the 
users  also  could  establish  mechanisms 
for  reimbursing  the  initial  subscribers  if 
additional  users  later  evince  an  interest 
in  obtaining  the  services.  Once  having 
obtained  agreement  from  those 
customers  desiring  the  service,  the 
pipeline  could  make  a  tarifr  filing  to 
establish  the  method  of  recovery  or 
submit  an  application  or  petition  for  a 
declaratory  order  requesting  advance 
Commission  review  of  the  proposed 
costs  and  chaises.®* 

2.  Liability 

Several  commenters  suggest  the 
liability  standard  for  EBB  operations 
should  be  the  same  across  all  pipelines 
and,  therefore,  should  be  resolved  either 
in  this  proceeding  or  in  another  generic 
proceeding.'”’  Peoples  Gas.  et  al., 
supports  consideration  of  the  issue  in 
individual  proceedings,  but  suggests  the 
Commission  restate  here  its  standard 
that  pipeline  liability  for  EBB  operations 
should  be  no  different  than  for  other 
operations.  UDC  asks  the  Commission  to 
state  that  it  will  enforce  its  standard. 
Some  parties  contend  the  Commission 
should  adopt  a  new  standard,  arguing 
EBBs  are  not  like  other  pipeline 
operations  since  parties  other  than  the 
pipeline  are  responsible  for  providing 
information.'’'  Because  verification  of 
such  information  is  time  consuming, 
they  recommend  each  party  ensure  the 
accuracy  of  the  information  it  provides. 
Con  Edison,  in  contrast,  argues  that 
pipeline  tariff  provisions  regarding  EBB 
user  indemnification  of  the  pipeline  are 
too  onerous  and  hold  the  EBB  user  to  a 
higher  standard  of  responsibility  than 
applies  to  the  pipeline.  Enron  contends 
the  issue  is  beyond  the  scope  of  this 
proceeding. 

The  Commission  agrees  that  this  issue 
goes  beyond  the  technical  concerns  with 
standards  development  which  were  the 
focus  of  this  proceeding.  The 
Commission  can  determine  policy 
related  issues  in  individual  cases 
without  having  to  establish  a  new 
generic  proceeding  and  already  has 
addressed  this  issue  in  restructdring 
orders.  The  Commission  has  adopted 
the  principle  that  a  pipeline's  liability 


18  CFR  385.204,  385.207.  This  process  would 
be  similar  to  the  advance  approval  for  research, 
development,  and  demonstration  projects.  18  CFR 
154.38(d)(5). 

'’oColumbia  Distribution.  Con  Edison,  NCSA, 
NYMEX/EnerSoft. 

’'Tenneco.  Con  Edison.  NYSEG,  WEV 
(knowingly  providing  false  information  should 
subject  provider  to  damages). 


for  EBB  operations  should  be  the  same 
as  for  its  other  operations.'’2  The 
Commission  also  has  addressed  user 
liability  standards  in  individual 
restructuring  orders  based  upon  the 
specific  pipeline  EBB  agreement.'’^  In 
general,  the  Commission  has 
determined  that  a  user’s  liability  for 
unauthorized  use  of  a  customer 
identification  number  is  limited  to 
negligence  or  a  wrongful  act. 

3.  Non-Price  Considerations 

O&R  contends  standards  are  needed 
to  guard  against  capacity  releases 
involving  deals  for  indirect 
consideration,  such  as  capacity  release 
transactions  tied  to  gas  supply 
arrangements.  It  asserts  this  issue  is  not 
better  addressed  in  individual 
proceedings,  but  requires  a  definitive 
policy  statement.  The  Commission 
adheres  to  its  conclusion  that  this  issue 
is  outside  the  scope  of  this  technical 
rulemaking  and  should  not  be  an  issue 
considered  by  the  continuing  Working 
Group  sessions.  The  Commission  has 
addressed  this  concern  in  individual 
restructuring  proceedings  based  on  the 
facts  and  circumstances  in  each  case.74 
As  pointed  out  previously,  should  the 
Commission  decide  a  general  policy  in 
this  area  is  required  in  the  future,  the 
Commission  need  not  articulate  its 
policy  through  a  generic  proceeding,  but 
can  do  so  in  individual  proceedings. 

E.  Gas  Industry  Standards  Board 

Several  of  the  Working  Group  reports, 
and  initial  comments,  endorsed  the 
development  of  a  Gas  Industry 
Standards  Board  (GISB)  which 
ultimately  would  replace  the  Working 
Groups  and  continue  the  development 
and  maintenance  of  industry-wide 
standards.  In  the  NOPR,  the 
Commission  stated  it  was  interested  in 
this  concept  and  invited  submission  of 
a  proposal  as  to  how  it  would  operate. 

Many  commenters  support  an 
industry  standards  board  in  concept  as 
long  as  all  industry  segments  are 
represented,  but  noted  the  concept  is 
still  in  the  planning  phase  so  any 
detailed  comments  would  be 
premature."’’  A  number  of  commenters 


’’Algonquin  Cas  Transmission  Company,  65 
FERC 1 61.019  slip  op.  at  23-24  (1993);  Great  Ukes 
Gas  Transmission  Limited  Partnership,  65  FERC 
161,004  slip  op.  at  29-30  (1993). 

’’South  Georgia  Natural  Gas  Company,  64  FERC 
161,251  slip  op.  11-12  (1993);  East  Tennessee 
Natural  Gas  Company.  65  FERC  1 61,223  (1993). 

’®See  Northwest  Pipeline  Corporation,  63  FERC 
161,124  at  61,803  (19^3);  PaciFic  Gas  Transmission 
Company.  64  FERC  1  61,052  at  61,455-56  (1993). 

”  See  Power  Generators,  Northwest,  Tenneco. 
Williston  Basin.  AGA,  AER/MRT,  AGD,  Brooklyn 
Union,  Columbia  Distribution.  Columbia  Cas, 

Continued 
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emphasized  that  the  GISB  concept 
should  not  interfere  with  the  on-going 
efforts  of  the  Working  Groups.  El  Paso 
did  not  support  an  industry  standards 
board  unless  it  was  limited  to 
communication  format  standards,  and 
O&R  contended  such  a  board  should  be 
an  advisory  panel  only.  Con  Edison,  in 
contrast,  contends  the  scope  of  the 
board  should  be  extended  beyond 
electronic  communication  to  include 
standardization  relating  to  pipeline 
operations,  imbalances,  and 
nominations. 

On  November  2. 1993.  the 
Commission  met  with  representatives 
from  the  Natural  Gas  Council  to  hear  a 
report  on  the  progress  of  GISB.  The 
Commission  remains  interested  in  this 
concept  and  looks  forward  to  a  detailed 
proposal.  When  the  Commission 
receives  a  proposal,  it  will  give  close 
consideration  to  the  effects  of  such  an 
independent  industry  standardization 
effort  on  all  facets  of  the  gas  industry. 
Commission  regulation,  and  state 
regulation. 

In  the  meantime,  the  Working  Group 
efforts  should  continue  apace.  The 
Working  Groups  should  not  defer  or 
delay  the  development  of  standards  in 
anticipation  of  the  formation  of  a 
standards  board.  Moreover,  they  should 
ensure  their  proposals  can  stand  alone 
and  should  not  rely  upon  the  eventual 
existence  of  a  standards  board  as  the 
means  to  administer  the  standards. 

VIII.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
signiHcant  adverse  effect  on  the  human 
environment."^*  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
signiHcant  effect  on  the  human 
environment."”  The  action  taken  here 
falls  within  the  categorical  exclusions  in 
the  Commission’s  regulations  for  rules 
that  are  clarifying  or  procedural  and  that 
relate  to  information  gathering,  analysis, 
and  dissemination."^*  Therefore,  an 
environmental  assessment  is 
unnecessary  and  has  not  been  prepared 
in  this  rulemaking. 


Destec  Energy.  Exxon.  NCSA.  Process  Gas 
Consumers  Group  .  IPAA.  KGPL.  Transco.  UDC. 
Natural.  Peoples  Gas.  et  al..  Edison.  Texaco.  PEC 
Pipeline  Group. 

'’^Order  No.  486.  Regulatioru  Implementing  the 
National  Environmental  Policy  Act.  52  FR  47897 
(Dec.  17. 1987).  FERC  Stats,  ft  Regs.  Preambles 
1986-1990  1  30  (1987). 

18  CFR  380.4. 

’*See  18  CFR  380.4(a)(2)(ii).  380.4(a)(5). 


IX.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ”  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(b)  of  the  RFA, 
the  Commission  hereby  certifies  that  the 
regulations  proposed  herein  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

X.  Information  Collection  Requirement 

Office  of  Management  and  Budget 
(OMB)  regulations  require  approval  of 
certain  information  collection 
requirements  imposed  by  agency 
rules.*o  The  information/EBB 
requirements  of  this  final  rule  are  under 
FERC-549(B),  Gas  Pipeline  Rates: 
Capacity  Release  Information,  (OMB 
Control  No.  1902-0169). 

The  required  information  under 
FERC-549(A)  enables  the  Commission 
to  carry  out  its  legislative  mandate 
under  the  NGA  tmd  NGPA  and  will 
ensure  a  viable  capacity  release  market 
under  Commission  Order  No.  636. 
Specifically,  the  required  information 
allows  the  Commission  to  review/ 
monitor  capacity  release  transactions 
and  firm  and  interruptible  capacity 
made  available  directly  from  pipelines 
and  to  take  appropriate  action,  where 
and  when  necessary. 

The  Commission  is  submitting 
notification  of  these  information/EBB 
requirements  to  OMB  for  its  review  and 
approval.  Interested  persons  may  send 
comments  regarding  the  burden 
estimates  or  any  other  aspect  of  these 
EBB  standards/information 
requirements,  including  suggestions  for 
reducing  the  estimated  burden,  by 
contacting  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  (Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415).  Comments  on  the 
requirements  of  the  subject  final  rule 
may  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (Attention:  Desk 
Officer  for  Federal  Energy  Regulatory 
Commission). 

XI.  Effective  Date 

This  final  rule  shall  take  effect 
February  4, 1994. 


^5  U.S.C.  601-612. 
"0  5  CFR  1320.14. 


List  of  Subjects  in  18  CFR  Part  284 

Continental  shelf.  Natural  gas,  ^ 
Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 

Lois  D.  Cashell, 

Secretary.  ,  i- 

In  consideration  of  the  foregoing,  part 
284,  chapter  I,  title  18,  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below, 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w.  3301- 
3432;  42  U.S.C.  7101-7532;  43  U.S.C.  1331- 
1356. 

2.  In  §  284.8,  paragraph  (b)(5)  is 
redesignated  paragraph  (b)(6)  and  new 
paragraph  284.8(b)(5)  is  added  to  read  as 
follows: 

§  284.8  Firm  transportation  service. 
****** 

(b)  *  •  * 

(5)  Standardization  of  information 
provided  on  Electronic  Bulletin  Boards. 

(i)  An  interstate  pipeline  must 
provide  access  to  standardized 
information  relevant  to  the  availability 
of  service  on  its  system  on  its  Electronic 
Bulletin  Board  and  through 
downloadable  files  in  compliance  with 
standardized  communication  protocols. 
The  standardized  information  and  the 
communication  protocols  are  found  in 
."Standaudized  Data  Sets  And 
Communication  Protocols,”  which  can 
be  obtained  from  the  Public  Reference 
and  Files  Maintenance  Branch,  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street  NE.,  Washington 
DC  20426. 

(ii)  An  interstate  pipeline  must 
implement  these  standards,  procedures, 
and  protocols  by  June  1, 1994,  unless 
the  Standardized  Data  Sets  And 
Communication  Protocols  specify  an 
implementation  date. 
***** 

3.  In  §  284.9,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

§284.9  Interruptible  transportation 
service. 

***** 

(b)*  *  * 

(4)  The  requirement  of  paragraph 
(b)(3)  of  this  section  must  be 
implemented  through  the  use  of  an 
Electronic  Bulletin  Board  with  the 
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featiures  required  imder  §  284.8(b)(4) 
and  complying  writh  §  284.8(b)(5). 

***** 

Note:  This  Appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  A — Parties  Filing  Comments  on 
the  Notice  of  Proposed  Rulemaking 

Docket  No.  RM93-4-000 


Commentef 

Abbreviation 

Ad  Hoc  Group  of  Power 

Power  Genera- 

Generators  81  and  Edison 
Electric  Institute. 

tors. 

Anrerican  Gas  Association  . 

AGA. 

ANR  Pipeline  Company  arxl 
Colorado  Interstate  Gas 
Company. 

ANR/CIG. 

Arkla  Energy  Resources 
Company  and  Mississippi 

AER/MRT. 

River  Transmission  Cor¬ 
poration. 

■* 

Associated  Gas  Distributors 

AGO. 

Brooklyn  Union  Gas  Conv 
pany. 

Brooklyn  Union. 

Columbia  Gas  Distribution 

Columbia  Dis- 

Companies  82. 

tribution. 

Columbia  Gas  Transmission 
Corporation  and  Colum¬ 
bia  Gulf  Transmission 
Company. 

Columbia  Gas. 

Consolidated  Edison  Com¬ 
pany  of  New  York,  Inc.. 

Con  Ecfison. 

Destec  Energy,  Inc . 

Destec  Energy. 

El  Paso  Natural  Gas  Com¬ 
pany. 

El  Paso. 

Enron  Interstate  Pipelines 
(Northern  Natural  Gas 
Company,  Transwestem 
Pipeline  Company,  and 
Florida  Gas  Transmission 
Company). 

Enron. 

Exxon  Cor^ration . 

Exxon. 

Fuel  Managers  Association 

FMA. 

Hadson  Gas  Systems,  Inc.  . 

Hadson. 

Irxjeperxlent  Petroleum  As¬ 
sociation  of  America. 

IPAA. 

Interstate  Natural  Gas  As¬ 
sociation  of  America. 

INGAA. 

Koch  Gateway  Pipelir>e 
Company. 

KGPL 

National  Fuel  Gas  Supply 
Corporation. 

National. 

National  Registry  of  Capao- 

National  Reg- 

ity  Rights. 

istry. 

Natural  Gas  Pipeline  Com¬ 
pany  of  America. 

Natural. 

Natural  Gas  Supply  Asso¬ 
ciation. 

NGSA. 

New  York  Mercantile  Ex- 

NYMEX/ 

change  arxf  Enersoft  Cor¬ 
poration. 

EnerSofL 

New  York  State  Electric  & 
Gas  Corporation. 

NYSEG. 

Northwest  Pipeline  Corpora¬ 
tion. 

Northwest. 

O&R  Energy,  Inc . 

O&R. 

Peoples  Gas  Light  and 

Peoples  Gas,  e 

C^e  Company,  North 
Shore  Gas  Company, 
and  Northern  Illinois  G^ 
Company. 

at. 

Commenter 

Abbreviation 

Process  Gas  Consumers 

Process  Gas 

Group,  American  Iron  and 

Consumers 

Steel  Institute,  and  Geor¬ 
gia  Industrial  Group. 

Group. 

Public  Service  Commission 
of  Wisconsin. 

PSCW. 

Sabine  Pipe  Line  Company 

Sabine. 

Southern  California  Edison 
Company. 

Edison. 

Tenneco  Gas  . 

Tenneco. 

Texaco,  Inc . 

Texaco. 

Texas  Eastern  Trans- 

PEC  Pipeline 

mission  Corporation,  Parv 
handle  Eastern  Pipe  Line 
Company,  Trunkline  Gas 
Company,  and  Algorx^uin 
Gas  Transmission  Com¬ 
pany. 

Group. 

Transcontinental  Gas  Pipe 
Line  Corporation. 

Transco. 

UGI  Utilities,  Inc . 

UGI. 

United  Distribution  Compa¬ 
nies. 

UDC. 

Vesta  Energy  Company . 

Vesta. 

Williams  Energy  Ventures, 
Inc. 

WEV. 

WHIiston  Basin  Interstate 
Pipeline  Company. 

Williston  Basin. 

8’ This  group  includes  American  Electric 
Power  Service  Corporation,  Atlantic  City  Elec¬ 
tric  Company,  Boston  Edison  Company,  Erv 
ergy  Service,  Irw.,  Fuel  Managers  Association, 
New  EnglarKj  Power  Service  Company,  North¬ 
ern  States  Power  Company,  Northeast  Utili¬ 
ties,  Potomac  Electric  Power  Company, 
Southern  Company  Services,  Virginia  Electric 
and  Power  Connpany,  West  Texas  Utilities 
Company,  and  Wisconsin  Electric  Power  Com¬ 
pany. 

82  Columbia  Gas  of  Kentucky,  Inc.,  Colum¬ 
bia  Gas  of  Maryland,  Inc.,  Columbia  Gas  of 
Ohio,  Inc.,  Columbia  Gas  of  Pennsylvania, 
Inc.,  and  Commonwealth  Gas  Services,  Inc. 

(FR  Doc.  94-^5  Filed  1-4-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  20 

[Docket  No.  92N-0244] 

Freedom  of  Information  Regulations 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
public  information  regulations  to  reflect 
changes  already  adopted  by  the  agency 
as  a  result  of  the  1986  amendments  to 
the  Freedom  of  Information  Act  (the 
FOIA),  executive  branch  directives,  and 
judicial  standards  governing  disclosure 
of  agency  records  tmder  the  FOIA.  In 
practice,  FDA  modified  its  policies  and 


procedures  to  comply  with  these 
changes  as  they  berame  effective.  The 
regulations  are  being  updated  to  reflect 
these  changes.  The  agency  is  also 
adding  clarifying  language  to  certain  of 
its  public  information  regulations  and 
making  technical  changes  necessary  to 
update  citations  and  cross-references. 
OATES:  Effective  January  5, 1994. 

Written  comments  by  March  7, 1994.  As 
provided  in  §  10.40(e)  (21  CFR  10.40(e)). 
FDA  is  providing  an  opportunity  for 
public  comment  on  whether  the 
regulations  should  subsequently  be 
modifled  or  revoked. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  H.  Deighton,  Freedom  of 
Information  Staff  (HFI-30),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
6310. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA’s  practice  and  policy  under  the 
FOIA  have  undergone  a  number  of 
changes  as  a  result  of  legislation, 
executive  directives,  and  judicial 
precedents  over  the  past  years.  FDA 
modifled  and  updated  its  practices  and 
policies  to  comply  with  these  changes 
as  they  became  effective.  FDA  is  now 
formally  amending  its  public 
information  regulations  to  reflect 
changes  that  were  required  by  law  and 
which  have  already  been  put  into  effect. 
Speciflcally,  FDA  is  updating  its  public 
information  regulations  to  reflect 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508),  the  Freedom  of  Information 
Reform  Act  of  1986  (Pub.  L.  99-570), 
Executive  Order  12600  (June  23, 1987) 
establishing  predisclosure  notification 
procedures,  guidelines  promulgated  by 
the  Office  of  Management  and  Budget 
(OMB)  (52  FR  10012  at  10018,  March 
27, 1987),  the  revised  Department  of 
Health  and  Human  Services  (DHHS) 
regulations  at  45  CFR  part  5,  and  the 
widely  adopted  District  of  Columbia 
(D.C.)  Circuit  Court  of  Appeals  opinion 
in  Public  Citizen  Health  Research  Group 
V.  FDA.  704  F.2d  1280  (D.C.  Cir.  1983). 
The  agency  is  also  adding  language  to 
§§  20.53  and  20.85  (21  CFR  20.53  and 
20.83)  in  order  to  clarify  particular 
aspects  of  those  regulations  that  have 
been  the  subject  of  some  confusion.  In 
addition,  FDA  is  making  technical 
revisions  to  certain  public  information 
regulations  to  update  citations  to  cross- 
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references  that  have  changed  since  the 
last  revision  of  part  20  (21  CFR  part  20). 

II.  Procedural  Amendments 

A.  Investigatory  Records  Compiled  for 
Law  Enforcement  Purposes 

The  language  of  §  20.64,  regarding 
records  compiled  for  law  enforcement 
purposes,  is  being  changed  to  conform 
to  the  1986  amendments  to  the  FOIA, 
which  broadened  the  FOIA  exemption  5 
U.S.C.  552(b)(7)  that  protects  certain  law 
enforcement  records  from  mandatory 
public  disclosure. 

B.  Disclosure  to  Congress 

Section  20.87  is  being  revised  to 
reflect  the  provision  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  that 
removed  the  statutory  barrier  that 
previously  prohibited  FDA  from 
disclosing  certain  trade  secret 
information  to  Congress,  (Pub.  L.  101- 
508).  Section  4755(c)(2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
amended  section  301(j)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  331(j))  in  order  to  permit  FDA 
to  disclose  to  Congress  certain  trade 
secret  information  that  is  otherwise 
prohibited  from  disclosure  except  to 
employees  of  DHHS  or  to  the  courts  in 
relevant  judicial  proceedings.  Such 
disclosiuas  to  Congress  may  only  be 
pursuant  to  a  request  from  the  Senate, 
the  House  of  Representatives,  any 
committee  or  subcommittee  with 
jurisdiction  over  the  matter  being 
investigated,  or  any  joint  committee  of 
Congress  or  any  subcommittee  of  such 
joint  committee. 

C.  Trade  Secret  and  Confidential 
Commercial  Information 

Executive  Order  12600,  issued  June 
23, 1987,  requires  Federal  agencies  to 
establish  pr^isclosure  notification 
procedures  in  certain  circumstances 
before  releasing  commercial  information 
submitted  by  businesses.  FDA  has 
complied  with  the  terms  of  the 
Executive  Order  since  it  became 
effective,  and  has  followed  the 
preceding  adopted  by  DHHS  in  the 
regulations  published  in  the  Federal 
Register  of  November  25, 1988  (53  FR 
47697).  To  clarify  these  practices  and 
for  the  convenience  of  the  public,  FDA 
is  incorporating  DHHS’  regulations 
concerning  predisclosure  notification 
into  FDA’s  regulations  governing  the 
disclosure  of  trade  secret  and 
confidential  conunercial  information  at 
§  20.61.  Accordingly,  the  standards  and 
procedures  promulgated  by  DHHS  at  45 
CFR  5.65(c),  (d),  and  (e)  are  being  added 
to  FDA’s  public  information  regulations 
in  §  20.61(d),  (e),  and  (f). 


Section  20.61  also  is  being  amended 
to  reflect  the  narrow  definition  of  "trade 
secret’’  that  was  adopted  by  the  D.C. 
Circuit  Court  of  Appeals  in  Public 
Citizen  Health  Research  Group  v.  FDA, 
704  F.2d  1280, 1288  (D.C.  Qr.  1983). 
That  definition  requires  a  direct 
relationship  between  the  information 
being  protected  and  the  productive 
process.  The  definition  adopted  by  the 

D.C.  Circuit  in  that  case  has  become  the 
most  widely  adopted  judicial  test  for 
defining  trade  secret  information  under 
the  FOIA  and  is  already  codified  in  the 
DHHS  FOIA  regulations  at  45  CFR 
5.65(a).  This  amendment  to  §  20.61  will 
not  affect  agency  practice  because  FDA 
has  distinguished  between  trade  secret 
and  confidential  commercial 
information  in  accordance  with  the 
definition  in  the  Public  Citizen  Health 
Research  Group  v.  FDA  case  since  that 
case  was  decided. 

D.  Fees  and  Fee  Waivers 

Sections  20.42  and  20.43  are  being 
amended  to  reflect  changes  required  by 
the  1986  amendments  to  the  FOIA 
concerning  fees  and  fee  waivers  and  the 
OMB  guidelines  promulgated  to 
implement  those  changes.  FDA  is 
adopting  the  standards  and  procedures 
promulgated  by  DHHS  at  45  CFR  5.41 
through  5.45,  except  that  45  CFR  5.42(g) 
is  excluded  from  §  20.42  because  45 
CFR  5.42(g)  pertains  only  to  the  Social 
Security  Administration.  In  general,  the 
regulations  being  adopted  cc^ify  the 
descriptions  of  categories  of  requesters, 
the  new  fee  structure  and  fee 
limitations,  and  the  revised  standards 
for  fee  waivers  or  reductions  established 
by  the  1986  amendments  to  the  FOIA. 

Section  20.41  is  being  amended  to 
remove  the  paragraphs  that  refer  to  $25 
as  the  amoimt  that  triggers  a 
requirement  for  prepayment  of  FOIA 
fees.  The  guidelines  promulgated  by 
OMB  and  the  DHHS  regulations  include 
em  advance  payment  provision  for  fees 
that  exceed  $250.  That  requirement  is 
being  included  in  revised  §  20.42. 

III.  Clarifications 

A.  Indexing  Trade  Secrets  and 
Confidential  Commercial  or  Financial 
Information 

A  recent  report  by  the  General 
Accounting  Office  (GAO)  criticized 
FDA’s  regulation  concerning  §  20.53 
Indexing  trade  secrets  and  confidential 
or  financial  information.  GAO  believed 
that  it  would  be  an  abrogation  of  the 
agency’s  responsibilities  to  disclose 
information  in  those  circumstances 
when  a  submitter  failed  to  intervene  to 
defend  against  the  release  of  its  records. 
The  report  hypothesized  circumstances 


in  which  a  firm  could  suffer  severe 
financial  loss  because  it  could  not  afford 
legal  representation  to  defend  the 
competitive  value  of  its  commercial 
information. 

Although  the  regulation  has  been  in 
effect  for  almost  two  decades,  such  a 
situation  has  never  materialized.  The 
agency  continues  to  believe  that  the 
burden  of  defending  business  related 
records  should  be  borne  by  the  owner 
and  submitter  of  such  information,  who 
is  in  the  best  position  to  explain  the 
competitive  harm  that  may  result  from 
disclosure.  A  company’s  unwillingness 
to  take  steps  to  protect  the  information 
it  has  submitted  to  the  agency  and  to 
index  the  records  at  issue  is  ordinarily 
evidence  to  FDA  that  disclosure  of  the 
information  is  not  likely  to  cause  the 
submitter  substantial  competitive  harm. 

However,  the  agency  has  never  and 
would  not  at  any  time  abandon  its 
responsibilities  to  protect  information 
that  is  truly  prohibited  from  release. 
Although  die  situation  has  never 
previously  arisen,  there  may  be 
exceptional  circumstances  that  would 
make  it  unreasonable  for  FDA  to  expect 
a  submitter  to  participate  as  an 
intervenor  in  defending  the  proprietary 
value  of  its  records.  Accordingly,  the 
language  of  the  regulation  is  being 
amended  to  clarify  that  a  company’s 
failure  to  intervene  to  defend  the 
exempt  status  of  its  information  and  to 
itemize  and  index  the  disputed  records 
is  not  treated  as  an  automatic  waiver  of 
the  submitter’s  interest  in  protection  of 
the  information. 

B.  Disclosure  to  Other  Federal  Agencies 

A  1991  contract  report  "FDA 
Safeguards  Against  Improper  Disclosure 
of  Financially  Sensitive  Information,’’ 
which  was  imdertaken  as  part  of  the 
FDA  Commissioner’s  integrity  initiative, 
recommended  that  FDA  obtain  written 
pledges  of  confidentiality  when  it 
provides  nonpublic  information  to  other 
Federal  agencies,  such  as  the  Securities 
Exchange  Commission  (SEC),  as  part  of 
cooperative  law  enforcement  efforts. 
FDA’s  regulations  governing  the 
disclosure  of  information  to  other 
Federal  agencies,  §  20.85,  is  intended  to 
require  written  commitments  of 
confidentiality,  and  staff  manual  guides 
and  internal  agency  guidance  have 
consistently  instructed  personnel  to 
obtain  such  written  commitments. 
However,  because  the  1991  report 
named  above  suggested  some  confusion 
among  FDA  and  other  Department  and 
Federal  employees,  FDA  is  adding  the 
word  “written’’  to  §  20.85  so  that  the 
regulation  clearly  states  that  such 
disclosvires  can  only  be  made  pursuant 
to  a  ’’written’’  agreement. 
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IV.  Technical  Changes 

Section  20.100  is  being  revised  to 
update  cross-references  that  have 
changed  because  agency  regulations 
have  been  amended  or  new  regulations 
have  been  promulgated  since  the  last 
revision  of  part  20. 

Because  tne  agency’s  current  practice 
with  respect  to  disclosure  of  records 
will  not  change  as  a  result  of  any  of 
these  amendments,  and  because  the 
eunendments  set  forth  in  section  I.  of 
this  document  are  required  either  by 
statute,  executive  branch  directives,  or 
judicial  decisions,  FDA  finds  for  good 
cause  under  §  10.40(e)  that  notice  and 
public  procedure  are  imnecessary  (5 
U.S.C  553(b)(3)(B)  and  (d)).  However, 
under  §  10.40(e),  FDA  is  providing  an 
opportunity  for  comment  to  determine 
whether  the  regulations  should 
subsequently  modified  or  revoked. 

V.  Request  for  Comments 

Interested  persons  may,  on  or  before 
March  7, 1994  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  final 
rule.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  cmnments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

VI.  Environmental  Impact 

The  ag^icy  has  determined  under  21 
CFR  25.24(aj(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Economic  Impact 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Otder  12866 
and  the  Regulatory  Flexibility  Act 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  The  R^ulatory  Flexibility 
Act  (Pub.  L.  96-354)  requires  analyzing 
options  for  regulatory  relief  for  small 
businesses. 

This  rule  amends  the  regulations  (or 
FDA’s  practice  and  policy  under  the 
FOIA.  Because  the  amendments  merely 
update  the  regulations  to  reflect 
procedural  changes  already  adopted  by 
the  agency  as  a  result  of  legislation. 


executive  brandi  directives,  or  legal 
precedents,  no  additional  impact  is 
anticipated.  Accordingly,  FDA  finds 
that  this  final  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  In  compliance 
with  the  Regulatory  Flexibility  Act,  the 
agency  certifies  that  the  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 

List  of  Subjects  in  21  CFR  Part  20 

Confidential  business  information. 
Courts,  Freedom  of  information. 
Government  employees. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  the  Freedom  of 
Information  Act,  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  20  is 
amended  as  follows: 

PART  20— PUBLIC  INFORMATION 

1.  The  authority  citation  for  21  CFR 
part  20  continues  to  read  as  follows: 

Authority:  Secs.  201-903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
321-393):  secs.  301, 302,  303,  307,  310,  311, 
351,  352,  354-360F,  361,  362, 1701-1706, 
2101  of  the  Public  Health  Service  Act  (42 
U.S.C  241,  242,  242a.  2421,  242n,  243,  262, 
263, 263b-263n, 264,  265,  300u-300u-5, 
300aa-l);  5  U.S.C  552;  18  U.S.C  1905. 

§20.41  [Amended] 

2.  Section  20.41  Time  limitations  is 
amended  by  removing  paragraphs  (b)(5), 
(c),  and  (d). 

3.  Section  20.42  is  revised  to  read  as 
follows: 

§  20.42  Fees  to  be  charged. 

(a)  Categories  of  requests.  Paragraphs 
(a)(1)  through  (3)  of  this  section  state, 
for  each  category  of  request,  the  type  of 
fees  that  the  Food  and  Drug 
Administration  will  generally  charge. 
However,  for  each  of  these  categories, 
the  fees  may  be  limited,  waived,  or 
reduced  for  the  reasons  given  in 
paragraphs  (b)  and  (c)  of  this  section 
and  in  §  20.43  or  for  other  reasons. 

(1)  Commercial  use  request.  If  the 
request  is  for  a  commercial  use,  the 
Food  and  Drug  Administration  will 
charge  for  the  costs  of  search,  review, 
and  duplication. 

(2)  Educational  and  scientific 
institutions  and  news  media.  If  the 
request  is  from  an  educational 
institution  or  a  noncommercial 
scientific  institution,  operated  primarily 
for  scholarly  or  scientific  research,  or  a 
representative  of  the  news  media,  and 
the  request  is  not  for  a  commercial  use, 
the  Fo^  and  Drug  Administration  will 
charge  only  for  the  duplication  of 
documents.  Also,  the  Food  and  Drug 


Administration  will  not  charge  the 
copying  costs  for  the  first  100  pages  of 
duplication. 

(3)  Other  requests.  If  the  request  is  not 
the  kind  described  in  paragraph  (a)(1)  m 
(a)(2)  of  this  section,  then  ffie  Fo^  and 
Dmg  Administration  will  charge  only 
for  the  search  and  the  duplication.  Also, 
the  Food  and  Drug  Administration  will 
not  charge  fm:  the  first  2  hours  of  search 
time  or  for  the  copying  costs  of  the  first 
100  p^es  of  duplication. 

(bj  General  provisions.  (1)  The  Food 
and  Drug  Administration  may  charge 
search  fees  even  if  the  records  found  are 
exempt  from  disclosure  or  if  no  records 
are  found. 

(2)  If,  under  paragraph  (a)(3)  of  this 
section,  there  is  no  charge  for  the  first 
2  hours  of  search  time,  and  those  2 
hours  are  spent  on  a  computer  search, 
then  the  2  hee  hours  are  the  first  2  hours 
of  the  operator’s  own  operation.  If  the 
operator  spends  less  than  2  hours  on  the 
search,  the  total  search  fees  will  be 
reduced  by  the  average  hourly  rate  for 
the  operator's  time,  multiplied  by  2. 

(3)  If,  under  paragraph  (a)(2)  or  (a)(3) 
of  this  sectimi,  there  is  no  charge  for  the 
first  100  pages  of  duplication,  then 
those  100  pages  are  ffie  first  100  pages 
of  photocopies  of  standard  size  pages,  or 
the  first  100  pages  of  computer  printout. 
If  this  method  to  calculate  the  fee 
reduction  cannot  be  used,  then  the  total 
duplication  fee  will  be  reduced  by  the 
normal  charge  for  photocopying  a 
standard  size  page,  multiplied  bv  100. 

(4)  No  char^  will  be  made  if  the  costs 
of  routine  collection  and  processing  of 
the  fee  are  likely  to  equal  or  exceed  the 
amount  of  the  fee. 

(5)  If  it  is  determined  that  a  requester 
(acting  either  alone  or  together  with 
others)  is  breaking  down  a  single 
request  into  a  series  of  requests  in  order 
to  avoid  (or  reduce)  the  fees  charged,  all 
these  requests  may  be  aggregated  for 
purposes  of  calculating  the  fees  charged. 

(^  Interest  will  be  charged  on  unpaid 
bills  beginning  on  the  31st  day 
following  the  day  the  bill  was  sent. 
Provisions  in  45  CFR  part  30,  the 
Department  of  Health  and  Human 
Services  regulations  governing  claims 
collection,  will  be  usi^  in  assessing 
interest,  administrative  costs,  and 
penalties,  and  in  taking  actions  to 
encourage  payment. 

(c)  Fee  schMule.  The  Food  and  Drug 
Administration  charges  the  following 
fees: 

(1 )  Manual  searching  for  or  reviewing 
of  records.  When  the  search  or  review 
is  performed  by  employees  at  grade  CS- 
1  through  GS-8,  an  hourly  rate  based  on 
the  salary  of  a  GS-5,  step  7,  employee; 
when  done  by  a  GS^  through  GS-14, 
an  hourly  rate  based  on  the  salary  of  a 
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GS-12,  step  4,  employee;  and  when 
done  by  a  GS-15  or  above,  an  hourly 
rate  based  on  the  salary  of  a  GS-15,  step 
7,  employee.  In  each  case,  the  hourly 
rate  will  be  computed  by  taking  the 
durent  hourly  rate  for  the  specified 
grade  and  step,  adding  16  percent  of 
that  rate  to  cover  benefits,  and  rounding 
to  the  nearest  whole  dollar.  As  of 
January  1. 1993,  these  rates  were  $12, 

$24,  and  $43  respectively.  When  a 
search  involves  employees  at  more  than 
one  of  these  levels,  the  Food  and  E)rug 
Administration  will  charge  the  rate 
appropriate  for  each. 

(2)  Computer  searching  and  printing. 
The  actual  cost  of  operating  the 
computer  plus  charges  for  the  time 
spent  by  the  operator,  at  the  rates  given 
in  paragraph  (c)(1)  of  this  section. 

(3)  Photocopying  standard  size  pages. 
$0.10  per  page.  Freedom  of  Information 
Officers  may  charge  lower  fees  for 
particular  documents  where; 

(i)  The  document  has  already  been 
printed  in  large  numbers; 

(ii)  The  program  office  determines 
that  using  existing  stock  to  answer  this 
request,  and  any  other  anticipated 
Freedom  of  Information  requests,  will 
not  interfere  with  program 
requirements;  and 

Ciii)  The  Freedom  of  Information 
Officer  determines  that  the  lower  fee  is 
adequate  to  recover  the  prorated  share 
of  the  original  printing  costs. 

(4)  Photocopying  oad-size  documents 
(such  as  punchcards  or  blueprints),  or 
reproducing  other  records  (such  as 
tapes).  The  actual  costs  of  operating  the 
machine,  plus  the  actual  cost  of  the 
materials  used,  plus  charges  for  the  time 
spent  by  the  operator,  at  the  rates  given 
in  paragraph  (c)(1)  of  this  section. 

(5)  Certifying  that  records  are  true 
copies.  This  service  is  not  required  by 
the  Freedom  of  Information  Act.  If  the 
Food  and  Drug  Administration  agrees  to 
provide  certification,  there  is  a  $10 
charge  pjer  certification. 

(6)  Sending  records  by  express  mail, 
certified  mail,  or  other  special  methods. 
This  service  is  not  required  by  the 
Freedom  of  Information  Act.  If  the  Food 
and  Drug  Administration  agrees  to 
provide  this  service,  actual  costs  will  be 
charged. 

(7)  Performing  any  other  special 
service  in  connection  with  a  request  to 
which  the  Food  and  Drug 
Administration  has  agreed.  Actual  costs 
of  operating  any  machinery,  plus  actual 
cost  of  any  materials  used,  plus  charges 
for  the  time  of  the  Food  and  Drug 
Administration’s  employees,  at  ffie  rates 
given  in  paragraph  (c)(1)  of  this  section. 

(d)  Procedures  for  assessing  and 
collecting  fees.  (1)  A^eement  to  pay. 
The  Food  and  Drug  Administration 


generally  assumes  that  a  requester  is 
willing  to  pay  the  fees  charged  for 
services  associated  with  the  request. 

The  requester  may  specify  a  limit  on  the 
amount  to  be  spent.  If  it  appears  that  the 
fees  will  exceed  the  limit,  the  Food  and 
Drug  Administration  will  consult  the 
requester  to  determine  whether  to 
proceed  with  the  search. 

(2)  Advance  payment.  If  a  requester 
has  failed  to  pay  previous  bills  in  a 
timely  fashion,  or  if  the  Food  and  E>rug 
Administration’s  initial  review  of  the 
request  indicates  that  the  charges  will 
exceed  $250,  the  requester  will  be 
required  to  pay  past  due  fees  and/or  the 
estimated  fees,  or  a  deposit,  before  the 
search  for  the  requested  records  begins. 

In  such  cases,  the  requester  will  be 
notified  promptly  upon  receipt  of  the 
request,  and  the  administrative  time 
limits  prescribed  in  §  20.41  will  begin 
only  after  there  is  an  agreement  with  the 
requester  over  payment  of  fees,  or  a 
decision  that  fee  waiver  or  reduction  is 
appropriate. 

(3)  Billing  and  payment.  Ordinarily, 
the  requester  will  be  required  to  pay  all 
fees  before  the  Food  and  Drug 
Administration  will  furnish  the  records. 
At  its  discretion,  the  Food  and  Drug 
Administration  may  send  the  requester 
a  bill  along  with  or  following  the 
records.  For  example,  the  Food  and 
Drug  Administration  may  do  this  if  the 
requester  has  a  history  of  prompt 
payment.  The  Food  and  Drug 
Administration  may  also,  at  its 
discretion,  aggregate  the  charges  for 
certain  time  periods  in  order  to  avoid 
sending  numerous  small  bills  to 
frequent  requesters,  or  to  businesses  or 
agents  representing  requesters.  For 
example,  the  Food  and  Drug 
Administration  might  send  a  bill  to  such 
a  requester  once  a  month.  Fees  should 
be  paid  in  accordance  with  the 
instructions  furnished  by  the  person 
who  responds  to  the  request. 

4.  Section  20.43  is  revised  to  read  as 
follows; 

§  20.43  Waiver  or  reduction  of  fees. 

(a)  Standard.  The  Associate 
Commissioner  for  Public  Affairs  will 
waive  or  reduce  the  fees  that  would 
otherwise  be  charged  if  disclosure  of  the 
information  meets  both  of  the  following 
tests; 

(1)  Is  in  the  public  interest  because  it 
is  likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  Government;  and 

(2)  It  is  not  primarily  in  the 
commercial  interest  of  the  requester. 
These  two  tests  are  explained  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Public  interest.  Disclosure  of 
information  satisfies  the  first  test  only  if 


it  furthers  the  specific  public  interest  of 
being  likely  to  contribute  significantly 
to  public  imderstanding  of  Government 
operations  or  activities,  regardless  of 
any  other  public  interest  it  may  further. 

In  analyzing  this  question,  the  Food  and 
Drug  Administration  will  consider  the 
following  factors; 

(1)  Whether  the  records  to  be 
disclosed  pertain  to  the  operations  or 
activities  of  the  Federal  Government; 

(2)  Whether  disclosure  of  the  records 
would  reveal  any  meaningful 
information  about  Government 
operations  or  activities  that  is  not 
already  public  knowledge; 

(3)  Whether  disclosure  will  advance 
the  understanding  of  the  general  public 
as  distinguished  horn  a  narrow  segment 
of  interested  persons.  Under  this  factor, 
the  Food  and  Drug  Administration  may 
consider  whether  the  requester  is  in  a 
position  to  contribute  to  public 
understanding.  For  example,  the  Food 
and  Drug  Administration  may  consider 
whether  the  requester  has  such 
knowledge  or  expertise  as  may  be 
necessary  to  understand  the 
information,  and  whether  the 
requester’s  intended  use  of  the 
information  would  be  likely  to 
disseminate  the  information  to  the 
public.  An  unsupported  claim  to  be 
doing  research  for  a  book  or  article  does 
not  demonstrate  that  likelihood,  while 
such  a  claim  by  a  representative  of  the 
news  media  is  better  evidence;  and 

(4)  Whether  the  contribution  to  public 
understanding  will  be  a  significant  one, 
i.e.,  will  the  public’s  understanding  of 
the  Government’s  operations  be 
substantially  greater  as  a  result  of  the 
disclosure. 

(c)  Not  primarily  in  the  requester’s 
commercial  interest.  If  disclosure  passes 
the  test  of  furthering  the  specific  public 
interest  described  in  paragraph  (b)  of 
this  section,  the  Food  and  Drug 
Administration  will  determine  whether 
disclosure  also  furthers  the  requester’s 
commercial  interest  and,  if  so,  whether 
this  effect  outweighs  the  advancement 
of  that  public  interest.  In  applying  this 
second  test,  the  Food  and  Drug 
Administration  will  consider  the 
following  factors; 

(1)  Whether  disclosure  would  further 
a  commercial  interest  of  tiie  requester, 
or  of  someone  on  whose  behalf  the 
requester  is  acting.  Commercial  interests 
include  interests  relating  to  business, 
trade,  and  profit.  Both  profit  and 
nonprofit-making  corporations  have 
commercial  interests,  as  well  as 
individuals,  unions,  and  other 
associations.  The  interest  of  a 
representative  of  the  news  media  in 
using  the  information  for  news 
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dissemination  purposes  will  not  be 
considered  a  commercial  interest. 

(2)  If  disclosure  would  further  a 
commercial  interest  of  the  requester, 
whether  that  effect  outweighs  the 
advancement  of  the  public  interest  as 
defined  in  paragraph  (b)  of  this  section. 

(d)  Deciding  between  waiver  and 
reduction,  if  the  disdosure  of  the 
information  requested  passes  both  tests 
described  in  paragraphs  (b)  and  (c)  of 
this  section,  the  Food  and  Drug 
Administration  will  normally  waive 
fees.  However,  in  some  cases  the  Food 
and  Drug  Administration  may  decide 
only  to  t^uce  the  fees.  For  example,  the 
Fo<d  and  Drug  Administration  may  do 
this  when  disclosure  of  some  but  not  all 
of  the  requested  records  passes  the  tests. 

(e)  Procedure  for  requesting  a  waiver 
or  reduction.  A  requester  must  request 

a  waiver  or  reduction  of  fees  at  the  same 
time  as  the  request  for  records.  The 
requester  should  explain  why  a  waiver 
or  reduction  is  proper  under  the  f^ors 
set  forth  in  paragraphs  (a)  through  (d)  of 
this  section.  Only  the  Associate 
Commissioner  for  Public  Affairs  may 
make  the  decision  whether  to  waive  or 
reduce  the  fees.  If  the  Food  and  Drug 
Administration  does  not  completely 
grant  the  request  for  a  waiver  or 
reduction,  the  denial  letter  will 
designate  a  review  official.  The 
requester  may  appeal  the  denial  to  that 
official.  The  appeal  letter  should 
address  reasons  for  the  Associate 
Commissicmer's  decision  that  are  set 
forth  in  the  denial  letter. 

5.  Section  20.53  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

$  20.53  Indexing  trade  secrets  and 
confidential  commercial  or  finartclal 
information. 

*  *  *  If  the  affected  person  fails  to 
intervene  to  defend  the  exempt  status  of 
the  records  and  to  itemize  and  index  the 
disputed  records,  the  Food  and  Drug 
Administration  will  take  this  failure 
into  consideration  in  deciding  whether 
that  person  has  waived  such  exemption 
so  as  to  require  the  Food  and  Drug 
Administration  to  promptly  make  the 
records  available  for  public  disclosure. 

6.  Section  20.61  is  amended  by 

revising  paragraph  (a)  and  by  adding 
new  paragraphs  (d),  (e),  and  (f)  to  read 
as  follows:  < 

§  2a61  Trada  secrets  arwl  commercial  or 
financiai  Infonnation  which  Is  privlteged  or 
confidential. 

(a)  A  trade  secret  may  ccmsist  of  any 
commercially  valuable  plan,  formula, 
process,  or  device  that  is  used  fw  the 
making,  preparing,  compounding,  or 
processing  of  trade  commodities  and 


that  can  be  said  to  be  the  end  product 
of  either  innovation  or  substantial  effort. 
There  must  be  a  direct  relationship 
between  the  trade  secret  and  the 
productive  process. 

*  •  «  •  • 

fd)  A  person  who  submits  records  to 
the  Government  may  designate  part  or 
all  of  the  information  in  such  records  as 
exempt  fiom  disclosure  under 
exemption  4  of  the  Freedom  of 
Information  Act.  The  person  may  make 
this  designation  either  at  the  time  the 
records  are  sulnnitted  to  the 
Government  or  within  a  reasonable  time 
thereafter.  The  designation  must  be  in 
writing.  Where  a  legend  is  required  by 
a  request  for  proposals  or  request  for 
quotations,  pursuant  to  48  CFR 
352.215-12,  then  that  legend  is 
necessary  for  this  purpose.  Any  such 
designation  will  expire  10  years  after 
the  records  were  submitted  to  the 
Government. 

(e)  The  procedures  in  this  paragraph 
apply  to  records  on  which  the  submitter 
hcs  designated  information  as  provided 
in  paragraph  (d)  of  this  section.  These 
procedures  also  apply  to  records  that 
were  submitted  to  the  Food  and  Drug 
Administration  when  the  agency  has 
substantial  reason  to  believe  that 
information  in  the  records  could 
reasonably  be  considered  exempt  under 
exemption  4  of  the  Freedom  of 
Information  Act.  Certain  exceptions  to 
these  procedures  are  set  forth  in 
paragraph  (f)  of  this  section. 

(1)  When  the  Food  and  Drug 
Administration  receives  a  request  for 
such  records  and  determines  that 
disclosure  may  be  required,  the  Food 
and  Drug  Administration  will  make 
reasonable  efforts  to  notify  the  submitter 
about  these  facts.  The  notice  will 
include  a  copy  of  the  request,  and  it  will 
inform  the  submitter  about  the 
procedures  and  time  limits  for 
submission  and  consideration  of 
objections  to  disclosure.  If  the  Food  and 
Drug  Administraticm  roust  notify  a  large 
number  of  sulxnitters,  notification  may 
be  done  by  posting  or  pubfishing  a 
notice  in  a  place  where  the  submitters 
are  reasonably  likely  to  become  aware  of 
it. 

(2)  The  submitter  has  5  working  days 
from  receipt  of  the  notice  to  object  to 
disclosure  of  any  part  of  the  records  and 
to  state  all  bases  for  its  objections. 

(3)  The  Food  and  Drug 
AdministraticHi  will  give  consideration 
to  all  bases  that  have  been  stated  in  a 
timely  manner  by  the  submitter.  If  the 
Food  and  Drug  Administration  decides 
to  disclose  the  records,  the  Food  and 
Drug  Administration  will  notify  the 
submitter  in  writing.  This  notice  will 


briefly  explain  why  the  agency  did  not 
sustain  the  submitter’s  o^ections.  The 
Food  and  Dtng  Administration  will 
include  with  the  notice  a  copy  of  the 
records  about  which  the  sulnnitter 
objected,  as  the  agency  proposes  to 
disclose  them.  The  notice  will  state  that 
the  Food  and  Drug  Administration 
intends  to  disclose  the  records  5 
working  days  after  the  submitter 
receives  the  notice  unless  a  U.S.  District 
Court  orders  the  agency  not  to  release 
them. 

(4)  If  a  requester  files  suit  under  the 
Freedom  of  Information  Act  to  obtain 
records  covered  by  this  paragraph,  the 
Food  and  Drug  Amninistration  will 
promptly  notify  the  submitter. 

(5)  Whenever  the  Food  and  Drug 
Administration  sends  a  notice  to  a 
submitter  under  paragraph  (e)(1)  of  this 
section,  the  Food  and  Drug 
Administration  will  notify  the  requester 
that  the  Food  and  Drug  Administration 
is  giving  the  submitter  a  notice  and  an 
opportunity  to  object.  Whraiever  the 
Food  and  Drug  Administration  sends  a 
notice  to  a  submitter  under  paragraph 
(e)(3)  of  this  section,  the  Fo^  and  Drug 
Administration  will  notify  the  requester 
of  this  fact. 

(f)  The  notice  requirements  in 
paragraph  (e)  of  this  section  do  not 
apply  in  the  following  situations: 

(1)  The  Food  and  Thug 
Administration  decided  not  to  disclose 
the  records; 

(2)  The  information  has  previously 
been  published  or  made  generally 
available; 

(3)  Disclosure  is  required  by  a 
regulation  issued  after  notice  and 
opportunity  for  public  comment,  that 
specifies  narrow  categories  of  records 
that  are  to  be  disclos^  under  the 
Freedom  of  Information  Act,  but  in  this 
case  a  submitter  may  still  designate 
records  as  described  in  paragraph  (d)  of 
this  section,  and  in  exceptional  cases, 
the  Food  and  Drug  Administration  may, 
at  its  discretion,  follow  the  notice 
procedures  in  paragraph  (e)  of  this 
section; 

(4)  The  information  requested  has  not 
been  designated  by  the  submitter  as 
exempt  from  disclosure  when  the 
submitter  had  an  opportunity  to  do  so 
at  the  time  of  submissicm  of  the 
information  or  within  a  reasonable  time 
thereafier,  unless  the  Food  and  Drug 
Administration  has  substantial  reason  to 
believe  that  disclosure  of  the 
information  would  result  in  competitive 
harm;  or 

(5)  The  designation  appears  to  be 
obviously  frivolous,  but  in  this  case  the 
Food  and  Drug  Administration  will  still 
give  the  submitter  the  written  iK)tice 
required  by  paragraph  (e)(3)  of  this 
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section  (although  this  notice  need  not 
explain  our  decision  or  include  a  copy 
of  the  records),  and  the  Food  and  Drug 
Administration  will  notify  the  requester 
as  described  in  paragraph  (e)(5)  of  this 
section. 

7.  Section  20.64  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  and  by  removing  the 
word  “investigatory”  in  paragraphs  (b), 
(c)  introductory  text,  (d)  intr^uctory 
text,  and  (e)  to  read  as  follows: 

§  20.64  Records  or  information  compiled 
for  law  enforcement  purposes. 

(а)  Records  or  information  compiled 
for  law  enforcement  purposes  may  be 
withheld  horn  public  disclosure 
pursuant  to  the  provisions  of  this 
section  to  the  extent  that  disclosure  of 
such  records  or  information: 

(1)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings: 

(2)  Would  deprive  a  person  to  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(3)  Could  reasonably  be  expected  to 
constitute  an  imwarranted  invasion  of 
personal  privacy: 

(4)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis;  and 
information  furnished  by  a  confidential 
source  in  the  case  of  a  record  compiled 
by  the  Food  and  Drug  Administration  or 
any  other  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation; 

(5)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions,  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(б)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

*  *  *  ft  * 

§  20.81  [Amended] 

8.  Section  20.81  Data  and 
information  previously  disclosed  to  the 
public  is  amended  in  paragraph  (a)(3)  by 
removing  the  phrase  “part  312  of  this 
chapter  or  other”. 

§  20.85  [Amended] 

9.  Section  20.85  Disclosure  to  other 
Federal  government  departments  and 
agencies  is  amended  in  the  last  sentence 
by  removing  the  words  “an  agreement” 
and  adding  in  their  place  the  words  “a 
written  agreement”. 


10.  Section  20.87  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  20.87  Disclosure  to  Congress. 

(a)  All  records  of  the  Food  and  Drug 
Administration  shall  be  disclosed  to 
Congress  upon  an  authorized  request. 

ft  ft  ft  ft  *• 

11.  Section  20.100  is  amended  by 
revising  paragraphs  (c)(7),  (c)(14), 

(c)(16),  and  (c)(17)  and  by  adding  new 
paragraphs  (c)(35)  throu^  (c)(40)  to 
read  as  follows: 

§  20.1 00  Applicability;  cross-reference  to 
other  regulations. 

ft  ft  ft  ft  ft 

(c)*  *  * 

ft  ft  ft  ft  ft 

(7)  Food  additive  petitions,  in 
§§  171.1(h)  and  571.1(h)  of  this  chapter. 

ft  ft  ft  ft  ft 

(14)  Investigational  new  drug  notice, 
in  §  312.130  of  this  chapter. 

ft  ft  ft  ft  ft 

(16)  Master  file  for  a  new  drug 
application,  in  §  312.420  of  this  chapter. 

(17)  New  drug  application  file,  in 
§  314.430  of  this  chapter. 

ft  ft  ft  ft  ft 

(35)  Premarket  approval  application, 
in  §  814.9  of  this  chapter. 

(36)  Report  of  certain  adverse 
experiences  with  a  medical  device,  in 
§  803.9  of  this  chapter. 

(37)  Disqualification  determination  of 
an  institutional  review  board,  in 

§  56.122  of  this  chapter. 

(38)  Disqualification  determination  of 
a  nonclinical  laboratory,  in  §  58.213  of 
this  chapter. 

(39)  Minutes  or  records  regarding  a 
public  advisory  committee,  in  §  14.65(c) 
of  this  chapter. 

(40)  Data  submitted  regarding  persons 
receiving  an  implanted  pacem^er 
device  or  lead,  in  §  805.25  of  this 
chapter. 

Dated:  December  23, 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  94-98  Filed  1—4-94;  8:45  am] 

BILUNG  CODE  4160-01-P 


[Docket  No.  93N-0439] 

21  CFR  Part  100 

Misleading  Containers;  Nonfunctional 
Slack-Fill 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  revoking  a 
regulation  that  implements  section 


403(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  by  defining  the 
circiunstances  in  which  a  food  is 
misbranded,  and  that  became  final  by 
operation  of  law  on  May  10, 1993.  In 
addition,  the  agency  is  replacing  this 
revoked  regulation  with  one  that  was 
included  in  a  final  rule  that  published 
in  the  Federal  Register  of  December  6, 
1993  (58  FR  64123). 

EFFECTIVE  DATE:  January  5, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5099. 

SUPPLEMENTARY  INFORMATION:  The 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments)  (Pub.  L. 
101-535)  became  law  on  November  8, 
1990.  Section  6  of  the  1990  amendments 
established  a  procedure  under  which 
FDA  was  given  30  months  fi-om  the  date 
of  their  enactment  to  promulgate  final 
rules  implementing  that  section. 
Pursuant  to  that  procedure,  FDA 
published  a  proposal  on  January  6, 1993 
(58  FR  2957)  (the  misleading  container 
proposal),  to  amend  its  regulations  by 
implementing  new  §  100.100  (21  CFR 
100.100)  to  define  the  circumstances  in 
which  a  food  is  misbranded  under 
section  403(d)  of  the  act  (21  U.S.C. 
343(d)). 

S^tion  6(b)(3)(D)(ii)  of  the  1990 
amendments  provides  that,  if  the  final 
rule  to  implement  section  403(d)  of  the 
act  is  not  promulgated  within  30 
months  of  the  date  of  passage  of  the 
1990  amendments  (Novemher  8, 1990), 
then  the  regulation  proposed  to 
implement  that  section  is  to  be 
considered  a  final  regulation.  Further, 
section  6  provides  that  States  and  their 
political  subdivisions  shall  be 
preempted  with  respect  to  section 
403(d)  of  the  act  at  that  time. 

The  30-month  period  established  by 
the  1990  amendments  expired  on  May 
9, 1993.  Because  FDA  was  unable  to 
publish  a  final  rule,  in  the  proceeding 
instituted  in  January  1993,  by  May  9, 
1993,  FDA  published  a  document  in  the 
Federal  Register  of  May  12, 1993  (58  FR 
27932)  (the  May  12, 1993,  regulation), 
announcing  that  the  regulation  that  FDA 
had  proposed  in  the  misleading 
container  proposal  was  considered  to  be 
a  final  regulation  by  operation  of  law, 
effective  May  10, 1993.  This  document 
did  not  conclude  the  rulemaking  begun 
in  January,  1993,  however.  Rather,  the 
May  12, 1993,  regulation  was  part  of  a 
separate  proceeding  that  is  compelled 
under  section  6(b)(3)(D)(ii)  of  the  1990 
amendments  (see  H.  Rept.  101-538, 
101st  Cong.,  2d  sess.  18  and  136 
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Congressional  Record  5842  on  the  effect 
of  this  “hanuner”  provision). 

In  the  Federal  Register  of  December  6, 
1993  (58  FR  64123),  FDA  published  a 
final  rule  on  the  circumstances  in  which 
containers  are  misleading  and  thus 
would  misbrand  the  food  under  section 
403(d)  of  the  act.  This  final  rule 
concluded  the  proceeding  that  the 
agency  instituted  with  the  misleading 
container  proposal.  In  the  May  12, 1993, 
document,  FDA  stated  that  when  it 
issued  such  a  final  rule,  it  would  act  to 
supersede  the  regulation  that  had 
become  final  by  operation  of  law.  Thus, 
the  agency  proposed  to  withdraw  the 
May  10, 1993,  regulation  in  the  Federal 
Register  of  December  6, 1993  (58  FR 
64208). 

FDA  explained  that  it  was  proposing 
to  do  so  for  two  reasons.  First,  the  May 

10, 1993,  regulation  did  not  have  the 
benefit  of  public  comment.  Thus,  the 
regulation  included  in  the  December  6, 
1993,  final  rule  (the  December  6, 1993 
regulation),  which  was  the  product  of 
notice  and  comment  rulemaking,  is 
better  able  than  the  May  10, 1993, 
regulation  to  ensure  adequate 
implementation  of  section  403(d)  of  the 
act  and  to  facilitate  compliance.  Second, 
FDA  tentatively  found  that  because  of 
the  minor  differences  between  the  May 

10. 1993,  regulation  and  the  December 

6. 1993,  regulation,  replacing  the  former 
with  the  latter  will  not  result  in  any 
hardship  to  manufacturers  who  have 
relied  on  the  May  10, 1993,  regulation. 

FDA  gave  interested  persons  10  days 
to  comment  on  its  proposal  to  withdraw 
the  May  10, 1993,  regulation.  It  also 
proposed  to  make  any  final  rule  that 
issues  in  this  proceeding  effective  on 
the  date  of  its  publication  in  order  to 
ensure  that  the  supersession  of  the  May 

10. 1993,  regulation  proceeded  as 
expeditiously  as  possible  and  with  a 
minimum  of  confusion  or  ambiguity. 

The  comment  period  on  the  proposal 
to  withdraw  the  May  10, 1993, 
regulation  closed  on  December  17, 1993. 
FDA  received  no  comments  on  this 
proposed  action.  Therefore,  FDA 
advises  that  the  May  10, 1993, 
regulation,  which  became  final  by 
operation  of  law,  is  withdrawn.  FDA 
advises  that  it  is  replacing  that 
regulation  with  the  December  6, 1993, 
regulation. 

Environmental  Impact 

In  the  December  6, 1993,  proposal  (58 
FR  64208  at  64209),  FDA  stated  that  it 
had  determined  under  21  CFR 
25.24(a)(ii)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment,  and  that  as  a 
result,  neither  an  environmental 


assessment  nor  an  environmental 
impact  statement  is  required.  FDA 
received  no  comments  on  the 
conclusion;  therefore  FDA  restates  it 
here. 

Economic  Impact 

In  the  December  6, 1993,  proposal  (58 
FR  64208  at  64209),  FDA  incorporated 
the  conclusion  firom  the  December  6, 
1993,  final  rule  on  slack-fill  that  the 
agency’s  action  in  replacing  the  May  10, 
1993,  regulation  would  not  have  any 
significant  economic  effects.  The  agency 
received  no  comments  on  this 
conclusion  and  consequently  is 
restating  it  here. 

List  of  Subject  in  21  CFR  Part  100 

Administrative  practice  and 
procedure.  Food  labeling.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  100  is 
amended  as  follows: 

PART  100— GENERAL 

1.  The  authority  citation  for  21  CFR 
part  100  continues  to  read  as  follows: 

Authority:  Secs.  201,  301,  307,  402,  403, 
409,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  337,  342, 
343,  348,  371). 

§100.100  [Removed] 

2.  Subpart  F  consisting  of  §  100.100 
Misleading  containers  (as  published  in 
the  Federal  Register  of  May  12, 1993  (58 
FR  27932),  is  removed. 

3.  For  the  convenience  of  the  reader, 
FDA  is  republishing  without  change 
new  subpart  F,  consisting  of  §  100.100 
(as  published  in ^e  Federal  Register  of 
December  6, 19M  (58  FR  64136)  to  read 
as  follows: 

Subpart  F — Misbranding  for  Reasons 
Other  Than  Labeling 

§  100.100  Misleading  containers. 

In  accordance  with  section  403(d)  of 
the  act,  a  food  shall  be  deemed  to  be 
misbranded  if  its  container  is  so  made, 
formed,  or  filled  as  to  be  misleading. 

(a)  A  container  that  does  not  allow  the 
consumer  to  fully  view  its  contents  shall 
be  considered  to  be  filled  as  to  be 
misleading  if  it  contains  nonfunctional 
slack-fill.  Slack-fill  is  the  difference 
between  the  actual  capacity  of  a 
container  and  the  volume  of  product 
contained  therein.  Nonfunctional  slack- 
fill  is  the  empty  space  in  a  package  that 
is  filled  to  less  than  its  capacity  for 
reasons  other  than: 

(1)  Protection  of  the  contents  of  the 
package; 


(2)  The  requirements  of  the  machines 
used  for  enclosing  the  contents  in  such 
package; 

(3)  Unavoidable  product  settling 
during  shipping  and  handling; 

(4)  The  need  for  the  package  to 
perform  a  specific  function  (e.g.,  where 
packaging  plays  a  role  in  the 
preparation  or  consumption  of  a  food), 
where  such  function  is  inherent  to  the 
nature  of  the  food  and  is  clearly 
commimicated  to  consumers; 

(5)  The  fact  that  the  product  consists 
of  a  food  packaged  in  a  reusable 
container  where  the  container  is  part  cf 
the  presentation  of  the  food  and  has 
value  which  is  both  significant  in 
proportion  to  the  value  of  the  product 
and  independent  of  its  function  to  hold 
the  food,  e.g.,  a  gift  product  consisting 
of  a  food  or  foods  combined  with  a 
container  that  is  intended  for  further  use 
after  the  food  is  consumed;  or  durable 
commemorative  or  promotional 
packages;  or 

(6)  Inability  to  increase  level  of  fill  or 
to  further  reduce  the  size  of  the  package 
(e.g.,  where  some  minimum  package 
size  is  necessary  to  accommodate 
required  food  labeling  (excluding  any 
vignettes  or  other  nonmandatory 
designs  or  label  information), 
discourage  pilfering,  facilitate  handling, 
or  accommodate  tamper-resistant 
devices). 

(b)  [Reserved] 

Dated:  December  30, 1993. 

William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 

IFR  Doc.  93-32112  Filed  12-30-93;  2:40  pm| 
BILUNQ  CODE  4160-01-f 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[T.D.  ATF-352;  RE:  Notice  No.  781] 

RIN  1512-AA07 

Lake  Wisconsin  Viticuitural  Area  (92F- 
017P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 

ACTION:  Final  rule.  Treasury  decision. 

SUMMARY:  This  final  rule  establishes  a 
viticuitural  area  in  Columbia  and  Dane 
Counties,  Wisconsin,  to  be  known  as 
Lake  Wisconsin.  The  petition  was 
submitted  by  Mr.  Charles  W.  Dean, 
Viticuitural  Area  Consultant,  on  behalf 
of  Wollersheim  Winery  located  near 
Prairie-du-Sac,  Wisconsin.  The 
establishment  of  viticuitural  areas  and 
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the  subsequent  use  of  viticultural  area 
names  as  appellations  of  origin  in  wine 
labeling  and  advertising  will  help 
consumers  better  identify  the  wines 
they  may  purchase,  and  will  help 
winemakers  distinguish  their  products 
from  wines  made  in  other  areas. 

EFFECTIVE  DATt:  February  4, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  White.  Wine  and  Beer  Branch. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  650  Massachusetts  Avenue. 
NW..  W'ashington,  DC  20226.  (202-927- 
8230). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  23. 1978.  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672.  54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 
establishment  of  definite  American 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine. 

On  October  2. 1979.  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR,  providing  for  the  listing  of 
American  viticultural  areas.  Section 
4.25a(e)(l).  title  27,  CFR,  defines  an 
American  viticultural  area  as  a 
delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape¬ 
growing  region  as  a  viticultural  area. 

The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
features  of  the  proposed  area  from 
surrounding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  Ingest  applicable 
scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  with  the  propr^ed  boundaries 
prominently  marked. 


Petition 

ATF  received  a  petition  from  Mr. 
Charles  W.  Dean,  Viticuhural  Area 
Consultant,  on  behalf  of  Robert  P. 
Wollersheim  and  JoAnn  I.  Wollersheim, 
proprietors  and  landowners  of 
Wollersheim  Winery  near  Prairie-du- 
Sac,  Wisconsin,  to  establish  a 
viticultural  area  in  south-central 
Vfisconsin  to  be  known  as  “Lake 
Wisconsin.”  The  viticultural  area  is 
bounded  by  the  shoreline  of  Lake 
Wisconsin  and  the  Wisconsin  River  on 
the  north  and  west.  Wollersheim 
Winery  is  the  sole  winery  located  in  the 
28,000  acre  viticultural  area  and  there 
are  currently  twenty-three  acres  planted 
to  wine  grapes. 

Notice  of  Proposed  Rulemaking 

In  response  to  Mr.  Wollersheim ’s 
petition,  ATF  published  a  notice  of 
proposed  rulemaking.  Notice  No.  781,  in 
the  Federal  Register  on  September  24, 
1993  (58  FR  49849),  proposing  the 
establishment  of  the  Lake  Wisconsin 
viticultural  area.  The  notice  requested 
comments  fi'om  all  interested  persons  by 
October  25, 1993. 

Comments  to  Notice  of  Proposed 
Rulemaking 

Seven  comments  were  received 
concerning  the  proposal  to  establish  the 
Lake  Wisconsin  viticultural  area.  All 
seven  commenters  stated  that  they  fully 
support  the  proposed  area  as  delineated 
in  Notice  No.  781.  One  of  the 
commenters  was  under  the  mistaken 
impression  that  this  area  had  been 
proposed  to  be  called  the  Roxbury 
Viticultural  District.  However,  despite 
the  misunderstanding  about  the  name, 
this  commenter  stated  in  his  letter  that 
he  heartily  supports  the^stablishment 
of  a  new  viticultural  area  in  this  part  of 
Wisconsin  which  includes  the 
Wollersheim  Winery. 

Viticultural  Area  Name 

The  place-name  “Lake  Wisconsin” 
was  first  used  ca.  1917  to  describe  a 
widened  section  of  the  Wisconsin  River 
that  was  submerged  when  the  Baraboo 
hydroelectric  dam  was  constructed  one 
mile  upriver  from  the  town  of  Prairie- 
du-Sac.  A  travel  brochure  and  map 
produced  by  the  Lake  Wisconsin 
Chamber  of  Commerce  in  1969,  entitled 
Lake  Wisconsin  Chamber  Recreation 
Area  Vacationland,  shows  various 
recreational  and  tourist  focilities  in  the 
Lake  Wisconsin  viticultural  area.  The 
viticultural  area  has  a  long  history  of 
wine  grape  growing  and  wine  making 
activity.  Agoston  Haraszthy,  an 
immigrant  from  Hungary  well  known  as 
an  eariy  pioneer  in  t^  American  wine 
industry,  first  planted  wine  grapes  on 


Wollersheim  Winery  property  in  1847. 
Cold  winter  temperatures  frustrated  this 
early  attempt  to  establish  grapevines 
and  two  years  later  Haraszthy  moved  to 
California.  However,  wine  grape 
growing  and  wine  making  continued  in 
this  area  until  1900.  Because  of  its  role 
in  the  early  history  of  Wisconsin, 
Wollersheim  Winery  and  the  adjacent 
homestead  were  listed  on  the  National 
Register  of  Historic  Places  in  1976. 

Evidence  of  Boundaries 

The  boundaries  of  the  Lake  Wisconsin 
viticultural  area  are  clearly  shown  on 
two  U.S.G.S.  quadrangle  maps,  Sauk 
City,  Wise,  and  Lodi,  Wise.  The  Sauk 
City,  Wise,  quadrangle  map  shows  the 
viticultural  area  to  be  bounded  by  the 
shoreline  of  Lake  Wisconsin  and  the 
Wisconsin  River  on  the  north  and  west. 
The  southern  boundary  is  defined  by 
Mack  Road  and  State  Highway  Y,  and 
the  eastern  boundary,  shown  on  the 
Lodi,  Wise,  quadrangle  map,  follows 
State  Highway  Y,  State  Highway  60, 

State  Highway  113,  and  Spring  Creek. 
The  petitioner  states  that  some  of  the 
natural  boundary  features,  which 
closely  approximate  some  of  the  roads 
and  highways  used  as  boundaries  for 
this  viticultural  area,  can  be  found  on 
county  maps,  plat  maps  and  county 
atlases  dating  back  to  1861. 

Geographical  Features 

The  Wisconsin  River  (of  which  Lake 
Wisconsin  is  a  part)  is  a  major  natural 
feature  of  the  State  and  of  the  region.  It 
is  the  largest  river  in  the  State  after-the 
Mississippi  River,  of  which  it  is  a  major 
tributary.  Roads  and  highways  define 
the  southern  boundary  of  the  Lake 
Wisconsin  viticultural  area.  The 
landscape  of  the  viticultural  area  is 
comprised  of  discontinuous  end 
moraines  interspersed  with  ground 
moraines  and  occasional  outwash 
plains.  The  landscape  outside  the 
southern  boundary  is  of  higher  elevation 
and  is  comprised  of  rolling,  hummocky 
upland  with  some  outwash  material. 

The  eastern  boundary,  which  closely 
approximates  Spring  Creek,  identifies 
an  area  of  low  relief,  continuous  and 
intermittent  stream  drainage,  and 
marsh.  To  the  east  of  Spring  Creek  and 
outside  the  viticultural  area  is  a 
glaciated  upland  plain  where  the 
landscape  is  generally  of  higher 
elevations  and  comprised  of  end 
moraines  with  little  or  no  outwash 
material. 

Topography  and  Elevation 

The  vineyards  in  the  viticultural  area 
are  located  at  an  elevation  of  800-900 
feet  along  south  wd  southwest  facing 
slopes  of  10— 40  percent  gradient.  This 
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combination  of  elevation,  aspect,  and 
relief  contributes  to  the  well-drained 
quality  of  the  vineyard  soils,  the  free 
circulation  of  air  in  summer  and  winter, 
and  the  locally  longer  growing  season. 
Outside  the  viticultural  area  to  the  north 
and  west,  higher  elevations  of  900- 
1,200  feet  increase  the  risk  of  wind 
deimage  to  grapevines,  or  the  soils 
become  too  shallow  for  successful  grape 
cultivation  where  bedrock  is  nearer  the 
surface  or  exposed.  Outside  the 
viticultural  area  to  the  east,  elevations 
between  720  feet  (Wisconsin  River 
level)  and  800  feet  are  generally  less 
well  drained  or  are  satiuated  during 
periods  of  rainfall  or  snowmelt. 

Climate 

The  Lake  Wisconsin  viticultural  area 
benefits  from  the  microclimate  effects  of 
the  lower  Wisconsin  River  valley.  The 
river  moderates  winter  temperatures  in 
the  viticultural  area  several  degrees 
higher  than  areas  north  and  west  of  the 
river  or  further  south.  Air  circulation 
within  the  river  valley  helps  prevent 
cold  air  accumulation  and  frost  pockets 
from  forming  in  the  vineyards.  In 
summer,  the  river  valley  and  limestone 
bluffs  along  the  river’s  edge  serve  to 
channel  air  currents  and  increase 
localized  air  circulation,  protecting  the 
vineyards  fi’om  mildew  and  rot  in  hot, 
humid  weather. 

The  viticultural  area  has  a  mean 
precipitation  of  twenty-nine  inches,  one 
inch  less  than  the  average  rainfall  in  the 
area  north  and  east,  three  inches  less 
than  the  average  rainfall  in  the  area  to 
the  west,  and  two  inches  less  than  the 
State  average.  The  petitioner  describes 
the  viticultural  area  as  an  "island”  of 
locally  below-average  rainfall  and  drier 
soils  conducive  to  the  grapevines 
concentrating  their  vigor  in  ripening 
firuit.  The  viticultural  area  has  a  growing 
season  of  140-160  days,  ten  to  twenty 
days  longer  than  across  the  river  to  the 
west  and  to  the  north.  The  additional 
fi-ost-fiee  period  allows  the  grapes  to 
reach  maturity  before  the  onset  of 
winter  cold. 

Soil 

The  Wisconsin  River  forms  an 
approximate  dividing  line  between  the 
glaciated  and  unglaciated  regions  of 
south-central  Wisconsin.  Soils  primarily 
of  glacial  till  and  outwash  material  are 
found  east  of  the  river  valley  and 
characterize  the  soils  in  the  viticultural 
area.  The  imglaciated  “driflless”  soils 
west  of  the  valley  result  horn  significant 
differences  in  soil  parent  materials, 
microrelief,  and  di^nage.  The  soils  that 
support  viticulture  within  the 
viticultural  area  are  Typic  Hapludalfs  of 
mixed  mineral  material  and  silty  or 


loamy  texture.  All  are  underlain  by 
gravelly  or  sandy  loam  glacial  till  or  by 
dolomitic  bedro^.  The  soils  are 
typically  well  drained  and  about  36-60 
inches  deep  on  slopes  and  rolling  areas 
of  2—45  percent  gradient.  The  soils 
outside  the  viticultural  area  to  the  north 
and  west  are  predominately  unglaciated, 
and  so  are  not  underlain  by  glacial  till 
and  contain  less  outwash  material.  The 
soils  outside  the  area  to  the  south  and 
east,  although  glacially  derived,  are 
found  on  topography  of  rolling  upland 
with  fewer  limestone  outcrops  and  no 
outwash  plains.  The  soils  there  have 
formed  on  slightly  higher  elevations 
over  discontinuous  end  and  ground 
moraines. 

Viticultural  Area  Boundary 

The  boundary  of  the  Lake  Wisconsin 
viticultural  area  may  be  found  on  two 
United  States  Geological  Survey 
(U.S.G.S.)  maps  with  a  scale  of  1:24,000. 
The  boundary  is  described  in  §  9.146. 

Executive  Order  12866 

It  has  been  determined  that  this  rule 
is  not  a  significant  regulatory  action, 
because 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
establishment  of  a  viticultural  area  is 
neither  an  endorsement  nor  approval  by 
ATF  of  the  quality  of  wine  produced  in 
the  area,  but  rather  an  identification  of 
an  area  that  is  distinct  from  surrounding 
areas.  This  process  merely  allows 
wineries  to  more  accurately  describe  the 
origin  of  their  wines  to  the  consumers, 
and  helps  consumers  identify  the  wines 
they  purchase.  Designation  of  a 
viticultural  area  itself  has  no  significant 
economic  impact  because  any 
commercial  advantage  can  come  only 
firom  consumer  acceptance  of  wines 


made  from  grapes  grown  within  the 
eirea.  In  addition,  no  new  recordkeeping 
or  reporting  requirements  are  imposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511,  44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  White,  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Accordingly,  Title  27,  Code  of  Federal 
Regulations,  part  9,  American 
Viticultural  Areas,  is  amended  as 
follows: 

PART  9-AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 
Authority:  27  U.S.C.  205. 

Par.  2.  Subpeirt  C  is  amended  by 
adding  §  9.146  to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural  Areas 

§9.146  Lake  Wisconsin. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Lake 
Wisconsin.” 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  "Lake  Wisconsin”  viticultural  area 
are  two  U.S.G.S.  7.5  mimite  series 
topographical  maps  of  the  1:24,000 
scale.  They  are  titled: 

(1)  "Saiik  City,  Wis.,”  1975;  and 

(2)  "Lodi,  Wis.,”  1975. 

(c)  Boundary.  The  Lake  Wisconsin 
viticultural  area  is  located  in  Columbia 
and  Dane  Counties,  Wisconsin.  The 
boundary  is  as  follows: 

(1)  The  point  of  beginning  is  on  the 
"Lodi,  Wise.”  U.S.G.S.  map  in  the 
northeast  quarter-section  of  section  17, 
Lodi  Township,  Columbia  Coruity, 
where  Spring  Creek  enters  Lake 
Wisconsin; 

(2)  From  the  point  of  beginning, 
follow  the  southern  shoreline  of  Lake 
Wisconsin  northwest  to  where  Lake 
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Wisconsin  narrows  and  becomes  the 
Wisconsin  River  on  the  map,  in  the 
vicinity  of  the  town  of  Merrimac,  Sauk 
County; 

(3)  Then  continue  along  the  southern 
shoreline  of  the  Wisconsin  River,  west 
and  south  past  Goose  Egg  Hill, 

Columbia  County,  on  the  “Sauk  City, 
Wise.”  quadrangle  map,  and  then  west 
to  a  southwest  bend  in  the  shoreline 
opposite  Wiegands  Bay,  Sauk  County, 
where  the  Wisconsin  ^ver  becomes 
Lake  Wisconsin  again  on  the  map; 

(4)  Then  southwest  and  south  along 
the  eastern  shoreline  of  Lake  Wisconsin, 
to  the  powerplant  that  defines  where 
Lake  Wisconsin  ends  and  the  Wisconsin 
River  begins  again; 

(5)  Then  continuing  south  along  the 
Wisconsin  River  shor^ine  to  where  it 
intersects  with  U.S.  Highway  12 
opposite  Sauk  City,  Sauk  County; 

(6)  Then  in  a  southeasterly  direction 
on  U.S.  Highway  12  to  the  intersecticMi 
at  State  Highway  188,  just  over  one-half 
a  mile; 

(7)  Then  in  a  northeasterly  direction 
about  1,000  feet  on  State  Highway  188, 
to  the  intersection  of  Mack  Road; 

(8)  Then  east  on  Made  Road  to  the 
intersection  of  State  Highway  Y,  about 
3  miles; 

(9)  Then  follow  ^ate  Highway  Y  in  a 
generally  northeasterly  diiiKdiem  onto 
the  “Lodi,  Wise.”  quadrangle  map  and 
continue  in  a  northeasterly  direction  to 
the  intersection  with  State  Highway  60; 

(10)  Then  in  a  northeasterly  direction 
on  State  Highway  60  to  the  intersectiem 
with  State  Highway  113  in  the  town  of 
Lodi; 

(11)  Then  in  a  northwesterly  directiem 
on  State  Highway  113  to  where  it 
crosses  Spring  Creek  the  second  time 
just  before  Chrislaw  Road; 

(12)  Then  follow  Spring  Creek  in  a 
northwesteriy  direction  to  where  it 
enters  Lake  Wisconsin,  the  point  of 
beginning. 

Dated:  November  24, 1993. 

Daniel  R.  Black, 

Acting  Director. 

Approved;  December  17, 1993. 

John  P.  Simpson, 

Deputy  Assistant  Secretary,  (Regulatory. 
Tariff  and  Trade  Enforcement}. 

(FR  Doc.  94-147  Filed  1-4-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Rechimation 
and  Enforcement 

30  CFR  Part  904 

Arkansas’  Abandoned  Mine  Land 
Reclamation  Plan 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  an 
amendmmit  to  the  Arkansas  abandmied 
mine  land  reclamation  plan  (hereinafter 
referred  to  as  the  “Arkansas  plan”) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  consists  of  revisions  to  the 
Arkansas  statute  pertaining  to  the 
eligibility  of  project  sites  for  abandoned 
mined  land  (AbfL)  funds.  The 
amendment  is  intended  to  revise  the 
Arkansas  plan  to  be  in  compliance  with 
SMCRA. 

EFFECTIVE  DATE:  January  5, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Moncrief,  Telephone:  (918) 
581-6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  m  the  Arkansas  Plan 
n.  SubiTHSsion  of  Amendment 

III.  Director’s  Findings 

IV.  Sununaiy  and  Disposition  of  Comments 

V.  Director’s  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Arkansas  Plan 

On  May  2, 1983,  the  Secretary  of  the 
Interior  approved  the  Arkansas  plan. 
General  background  information  on  the 
Arkansas  plmi,  including  thn  Secretary’s 
findings,  the  disposition  of  emnments, 
and  the  approval  of  the  Arkansas  plan 
can  be  found  in  the  May  2. 1983, 

Federal  Register  (48  FR  19710). 

n.  Submission  of  Amendment 

By  letter  dated  October  6, 1993 
(Administrative  Record  No.  AAML-18), 
Arkansas  submitted  a  proposed 
amendment  to  its  plan  pursuant  to 
SMCRA.  Arkansas  sub^tted  the 
proposed  amendment  in  response  to  a 
required  program  amendment  at  30  CFR 
904.26(a)  that  was  placed  on  the 
Arkansas  plan  when  OSM  approved 
Arkansas’  March  31, 1993,  plan 
amendment  (58  FR  38532,  July  19, 1993; 
Administrative  Record  No.  AAML-17). 
Arkansas  intended  that  this  amendment 
be  in  compliance  with  section  402  of 
SMCRA. 

Arkansas  pcoposed  to  amend 
Arkansas  Code  Annotated  (ACA>  15- 


58— 401(b)(2l  that  provides  criteria  for 
the  determination  of  the  eligibility  of 
certain  project  sites  for  AML  funding. 
Specifically,  Arkansas  proposed  to 
require  at  ACA  15-58-401  (b)(2)  a 
finding  that  the  surface  coal  mining 
operation  occurred  during  the  period 
beginning  on  August  4, 1977,  and 
ending  on  November  5, 1990. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  November 
1, 1993,  Federal  Register  (58  FR  58313; 
Administrative  Record  No.  AAML-25) 
and  in  the  same  notice  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
substantive  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  December  1, 1993.  No 
substantive  comments  were  received. 

The  public  hearing,  scheduled  for 
November  26, 1993,  was  not  held 
because  no  one  requested  an 
opportunity  to  testify. 

III.  Director’s  Findings 

After  a  thorough  review  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  884.14  and  884.15,  the  Director 
finds,  as  discussed  below,  that 
Arkansas’  October  6, 1993,  proposed 
plan  amerrdment  is  in  compliance  with 
SMCRA. 

OSM  required  at  30  CFR  904.26(a) 
that  Arkansas  submit  a  revision  to  ACA 
15-58— 401 (bM2)  to  limit  operations 
eli^le  for  AML  funds  bemuse  of 
insolvency  of  a  surety  company  to  those 
operations  whose  surety  became 
insolvent  during  the  time  frame . 
provided  by  section  402(g)(4)(B)(ii)  of 
SMCRA.  Section  402(g)(4)(B)(H)  of 
SMCRA,  as  revised  by  the  Abandoned 
Mine  Land  Reclamation  Act  of  1990 
(Pub.  L.  101-508),  provided  that  the 
period  of  time  during  which  such  an 
operation  would  be  eligible  for  AML 
funds  because  of  the  insolvency  of  the 
surety  company  would  begin  on  August 
4, 1977,  and  end  on  the  date  of 
enactment  of  the  revision  to  SMCRA. 
which  was  November  5, 1990.  Because 
Arkansas  revised  ACA  15-5&-401(b)(2) 
to  specify  a  period  of  time  beginning  on 
August  4, 1977,  and  ending  on 
November  5, 1990,  ACA  15-58- 
401(b)(2)  is  no  less  stringent  than 
section  402(g)(4KBKii)  of  SMCRA,  as 
revised  by  the  Abandoned  Mine  Land 
Reclamation  Act  of  1990. 

Therefore,  the  Director  approves  ACA 
15-58— 401(b).(2)  and  removes  the 
required  amendment  at  30  CFR 
904.26(a). 
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IV.  Summary  and  Disposition  of 
Comments 

].  Public  Ccmiments 

The  Director  solicited  public 
comments  and  provided  an  oppcntunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  bemuse  no  one  requested 
an  opportunity  to  testify  at  a  puldic 
bearing,  no  hearing  was  held. 

2.  Agency  Comments 

Pursuant  to  30  CFR  884.14(a)(2)  and 
884.15(a).  the  Director  solicited 
comments  from  the  heads  of  various 
other  Federal  agencies  with  an  actual  or 
potential  interest  in  the  Arkansas  plan. 

By  letter  dated  October  29, 1993, 
(Administrative  Record  No.  AAML-22), 
the  U.S.  Bureau  of  Mines  responded  that 
it  had  no  comments. 

By  letter  dated  October  29, 1993 
(Administrative  Record  No.  AAML-23), 
the  U.S.  National  Part  Service  (NPS) 
responded  that  the  proposed 
amendment  would  not  impact  NPS 
program  responsibilities. 

By  letter  dated  November  8, 1993 
(Administrative  Record  No.  AAML-24), 
the  U.S.  Bureau  of  Land  Management 
responded  with  a  reconunendation  that 
Arkansas  be  required  to  revise  ACA  15- 
58— 401(c)  so  that  it  would  read  as 
follows: 

In  detennining  which  sites  to  reclaim 
pursuant  to  para^ph  (b)  of  this  section,  the 
Director  shall  follow  the  priorities  stated  in 
paragraphs  (1)  and  (2)  of  15-58-402.  The 
Director  shall  ensure  that  priority  is  given  to 
those  sites  which  are  in  the  inunediate 
vicinity  of  a  residential  area  or  which  have 
an  adverse  economic  impact  upon  a 
community  (once  coal  mining  sites  and  toxic 
mining  material  sites  on  federal  or  state 
surface  tracts  have  been  reclaimedl. 

BLM  proposed  the  addition  of  the 
bracket^  language  and  stated  that  its 
intent  was  to  protect  the  public  interest 
as  a  whole,  particularly  in  the  Ouachita 
National  Forest,  prior  to  focusing  in  on 
individual  communities. 

Referenced  “paragraph  (b)  of  this 
sectitm”  in  ACA  15-58-401,  as  revised 
by  the  am^dment  that  is  the  subject  of 
tMs  notice,  allows  the  reclamation 
under  Arkansas’  plan  of  certain  surface 
coal  mining  operations  that  operated  on 
or  after  August  7, 1977,  and  were 
abandoned  or  left  in  an  inadequate 
reclamation  status. 

Referenced  “paragraphs  (1)  and  (2)  of 
15-58—402”  require  that  the 
expenditure  of  AML  funds  reflect  the 
priorities  of  (1)  the  protection  of  public 
health,  safety,  general  welfare,  and 
property  from  extreme  danger  of  adverse 
effects  of  coal  mining  practices  and  (2) 
the  protection  of  public  health,  safety. 


and  general  welfare  from  adverse  effects 
of  coal  mining  practices.  These  State 
provisions  are  substantively  identical  to 
sections  403(a}  (1)  and  (2)  of  ^CRA. 

ACA  1 5-58-401 (c)  is  substantively 
identical  to  section  402(g)(4)(C)  of 
SMCRA.  In  addition,  section  411  of 
SMCRA  provides  for  the  use  of  AML 
funds  for  lands  affected  hy  noncoal 
mining  only  after  a  State  has  certified 
that  all  abcmdoned  coal  mines  have  been 
reclaimed.  Arkansas  has  not  yet  made 
this  certificaticm. 

OSM  cannot,  as  requested  by  BLM, 
require  that  Arkansas  give  higher 
priority  to  the  reclamation  of  coal 
mining  sites  and  toxic  mining  material 
sites  on  federal  at  state  sinfara  tracts 
because  sections  403(a),  402(g)(4)(C), 
and  411  of  SMCRA  do  not  do  so. 

V.  Director’s  Decision 

Based  on  the  above  finding,  the  , 
Director  approves  Arkansas’  proposed 
plan'amendment,  as  submitted  on 
October  6, 1993. 

The  Federal  regulations  at  30  CFR 
part  904,  codifying  decisions  concerning 
the  Arkansas  plan,  are  being  amended  to 
implement  this  decisicm.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  plan  amendment 
process  and  to  encourage  States  to  bring 
their  plans  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  since  each  such  plan  is 
drafted  and  promulgated  by  a  specific 
State,  not  by  OSM.  Decisions  on 
proposed  State  AML  reclamation  plans 
and  revisions  thereof  submitted  by  a 
State  are  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  Title  IV  of  SMCRA  (30 
U.S.C  1231-1243)  and  the  applicable 
Federal  regulations  at  30  CFR  parts  884 
and  ft88. 


3.  National  Environmental  Policy  Act 

No  enviitmmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  abandoned 
mine  land  ledamatirai  plans  and 
revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6,  appendix  8,  paragraph  8.48(29)). 

4.  Paperwork  Reduction  Act 

*11118  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

'The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Accordingly,  this  rule 
will  ensure  that  existing  requirements 
established  by  SMCRA  or  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations.  Surface  ' 
mining.  Underground  mining. 

Dated:  December  28. 1993. 

Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  diapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  904— ARKANSAS 

1.  The  authority  citation  for  part  904 
continues  to  reed  as  follows: 

Authority:  30  U.SC  1201  et  seq. 

2.  Section  904.25  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

$904.25  Approval  of  abandoned  mine  land 
reclamation  plan  amendments. 

*  «  •  *  « 

(b)  The  following  section  of  the 
Arkansas  Code  Annotated,  title  15, 
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pertaining  to  the  Arkansas  abandoned 
mine  land  reclamation  plan,  as 
submitted  to  OSM  on  October  6, 1993, 
is  approved  effective  January  5, 1994. 

Section  15-58-401 (b)(2)  of  Arkansas  Code 
Annotated — Lands  Eligible. 

3.  Section  904.26  is  revised  to  read  as 
follows: 

§  904.26  Required  plan  amendments. 

Pursuant  to  30  CFR  884.15,  Arkansas 
is  required  to  submit  for  OSM’s 
approval  the  following  proposed  plan 
amendment  by  the  date  specified. 

(a)  (Reserved) 

(b)  (Reserved] 

(FR  Doc.  94-119  Filed  1-4-94;  8:45  amj 
BUXmQ  CODE  4310-05-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 
[FRL-4821-71 

Asbestos  NESHAP  Clarification 
Regarding  Analysis  of  Multi-layered 
Systems 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  clarification  to  the 
final  rule. 

SUMMARY:  This  doctiment  provides 
clarification  regarding  the  requirements 
of  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
asbestos.  It  is  intended  to  address 
common  questions  regarding  situations 
where  one  or  more  layers  which  may 
contain  asbestos  are  present. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chris  Oh  at  (703)  308-8732  or  Mr. 

Jeffery  KenKnight  at  (703)  308-8728. 
SUPPLEMENTARY  INFORMATION:  On 
November  20, 1990,  the  Federal 
Register  published  the  Environmental 
Protection  Agency’s  (the  Agency’s) 
revision  of  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Asbestos  (asbestos  NESHAP),  40  CFR 
part  61,  subpart  M,  55  FR  48406.  The 
asbestos  NESHAP  applies  to  any  facility 
as  defined  in  40  CFR  61.141.  The 
Agency  has  learned  that  some  of  the 
regulated  community  have  questions 
concerning  the  analysis  of  samples 
which  may  contain  multiple  layers,  any 
or  all  of  which  may  be  asbestos 
containing  materials  (ACM)  under  the 
asbestos  NESHAP.  Because  these 
questions  are  frequently  asked,  EPA  is 
mciking  this  clarification. 

This  clarification  does  not  supersede, 
alter,  or  in  any  way  replace  the  existing 
asbestos  NESHAP.  This  notice  is 


intended  solely  as  guidance  and  does 
not  represent  an  action  subject  to 
judicial  review  under  the  section  307(b) 
of  the  Clean  Air  Act  or  section  704  of 
the  Administrative  Procedure  Act. 

I.  Clarification  of  Multi-layered  ACM 
System 

The  Environmental  Protection  Agency 
has  received  many  questions  about 
analyzing  multi-layered  systems  for 
asbestos  content  to  determine  the 
applicability  of  the  asbestos  NESHAP. 
'Hiis  clarification  reiterates  EPA’s 
position  for  analysis  of  multi-layered 
samples  for  applicability  of  the  asbestos 
NESHAP. 

In  general,  when  a  sample  consists  of 
two  or  more  distinct  layers  or  materials, 
each  layer  should  be  treated  separately 
and  the  results  reported  by  layer 
(discrete  stratum).  Specific  examples  are 
given  below. 

Plaster/Stucco  Systems 

If  plaster  and  stucco  wall  or  ceiling 
systems  are  layered,  and  the  layers  can 
bie  distinguished,  then  the  layers  must 
be  analyzed  separately.  Where  a  plaster 
or  stucco  wall  system  is  constructed  in 
layers,  and  the  asbestos-containing  layer 
b^omes  a  distinguishable  but  "non- 
separable”  component  of  the  wall 
system,  the  results  of  the  analysis  of  the 
individual  layerfs)  may  include  a  small 
amount  of  the  other  layers  when 
analyzed  (e.g.  a  skim  coat  layer  may 
contain  a  small  amount  of  the  base  coat 
layer  in  the  analysis  of  the  skim  coat 
layer). 

Add-on  Materials 

All  materials  "added”  to  wallboard  or 
other  base  materials  (e.g.,  sprayed-on 
materials,  paint,  ceiling  or  wall  texture, 
etc.)  must  be  analyzed  separately,  if 
possible.  'The  results  of  the  analysis  of 
those  individual  layers  of  “add-on” 
material  may  not  be  averaged  with  the 
result  of  the  analysis  of  wallboard  for  a 
composite  result,  but  must  be  analyzed 
and  reported  separately.  Where  a  thin 
coating  of  one  material  is  applied  over 
another  material  and  the  materials 
cannot  be  separated  without 
compromising  the  layers,  the  analysis 
may  include  a  small  amount  of  the  base 
layer.  If  for  example,  a  paint  layer 
containing  asbestos  is  spread  over  a 
wallboard  layer,  and  the  paint  layer 
cannot  be  separated  fix)m  the  wallboard, 
then  a  small  amount  of  the  wallboard 
layer  may  be  included  in  the  sample  of 
the  paint. 

If  any  of  the  “add-on”  materials  meet 
the  definition  of  regulated  asbestos- 
containing  material  (as  defined  in  40 
CFR  61.141),  and  if  at  least  160  square 
feet  of  the  material(s)  are  involved  in 


demolition  or  renovation  (whether 
planned  or  unplanned  during  a  calendar 
year),  then  the  project  would  be  subject 
to  the  asbestos  NESHAP. 

Joint  Compound/Wallboard 

When  joint  compound  and/or  tape  is 
applied  to  wallboard  it  becomes  an 
integral  part  of  the  wallboard  and  in 
effect  becomes  one  material  forming  a 
wall  system.  Therefore,  where  a 
demolition  or  renovation  impacts  such 
a  wall  system,  a  composite  analysis  of 
the  wall  system  (percent  of  asbestos  in 
the  joint  compound,  tape  and 
wallboard)  should  be  conducted.  If  the 
analysis  shows  an  asbestos  content  of 
greater  than  one  percent  and  at  least  160 
square  feet  of  the  wall  system  is 
involved  in  the  demolition  or 
renovation  activities  (whether  planned 
or  unplanned,  during  a  calendar  year), 
then  the  activities  would  be  subject  to 
the  asbestos  NESHAP. 

Dated:  December  3, 1993. 

John  Rasnic, 

Director,  Stationary  Source  Compliance 
Division,  Office  of  Air  Quality  Planning  and 
Standards. 

(FR  Doc.  94-74  Filed  1-4-94;  8:45  am) 

BILLING  CODE  6S60-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 1.  and  97 
(FCC  93-646] 

Station  Call  Sign  Administrators  for 
Club  and  Military  Recreation  Stations 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rules. 

SUMMARY:  This  action  vacates  the  rule 
provisions  that  established  private 
entity  club  call  sign  administrators  and 
reinstates  prior  rules.  A  new  proposal 
regarding  call  signs  will  meet  the  need 
for  persons  interested  in  obtaining  a 
club  station  license.  Hence,  it  is  not 
necessary  to  retain  the  club  call  sign 
administrator  rules  adopted  in  an  earlier 
action. 

EFFECTIVE  DATE:  February  4, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  J.  DePont,  Federal 
Communications  Commission,  Private 
Radio  Bureau,  Washington,  DC  20554, 
(202) 632-4964. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s 
Memorandum  Opinion  and  Order, 
adopted  December  13, 1993,  and 
released  December  29, 1993.  The 
complete  text  of  this  Commission 
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action,  including  the  rule  amendments, 
is  available  for  inspection  and  copying 
during  ncsmal  business  hours  in  the 
FCC  Reference  Center  (room  230),  1919 
M  Street,  NW,,  Washington,  DC  The 
complete  text  of  this  Memorandum 
Opinion  and  Order,  Including  the  rule 
amendments,  may  also  be  puj^ased 
from  the  Commission’s  cof^  contractor. 
International  Transcription  Services, 

Inc.,  (ITS,  Inc.),  2100  M  Street,  NW., 
suite  140,  WasUngton,  DC  20037. 

Summary  of  Memorandum  Opinion 
and  Order 

1.  On  May  11, 1993,  final  rules  were 
adopted  that  established  call  sign 
adn^istrators  for  club  and  military 
retireation  stations  in  the  amateur 
service.  Subsequently,  a  petition  for 
reconsideration  was  filed  in  which  it 
was  argued  that  the  establishment  of 
such  administrators  was  not  minor  and 
non-controversial  and  that  a  notice  and 
comment  proceeding  should  have  been 
held  before  final  rules  were  adopted. 

2.  Further,  the  Commission  is 
activating  a  new  automated  licensing 
system  that  will  enable  it  to  perform, 
with  minimal  burden,  the  function  that 
administrators  in  the  private  sector  were 
going  to  perform  without 
reimbursement.  Also,  a  new  proposal  by 
the  Commission  regarding  call  signs 
will  meet  the  need  of  persons  interested 
in  obtaining  a  club  station  license. 

3.  Because  there  appears  to  be  merit 
in  the  argument  that  the  establishment 
of  administrators  is  controversial,  and 
because  the  new  proposal  will  meet  the 
need  of  persons  interested  in  the  club 
station  licenses,  the  rule  provisions  that 
established  private  entity  club  call  sign 
administrators  can  be  vacated. 

4.  Accordingly,  by  this  action,  the 
rules  establishing  administrators  are 
vacated,  the  prior  rules  are  reinstated, 
and  the  petition  for  reconsideration  is 
granted. 

5.  The  amended  rules  are  set  forth  at 
the  end  of  this  document. 

6.  The  amended  rules  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3520,  and  found  to  contain  no  new  or 
modified  form,  information  collection 
and/or  record  retention  requirements, 
and  will  not  increase  or  decrease  burden 
boiu^  imposed  on  the  public. 

7.  This  Memoranthim  Opinion  and 
Order  and  the  rule  amendments  are 
issued  under  the  authority  of  47  U.S.C 
154(i),  303(r),  and  405(a}. 

List  of  Sidiiects 

47  CFR  Porto 

Organizatimi  and  fimcticms. 


47  CFR  Parti 
Radia 

47  CFR  Part  97 

Applications,  Qub  stations.  Radio. 
Federal  Communications  Commission. 
WilhamF.Catoo, 

Acting  Secretary. 

Amended  Rules 

Parts  0, 1,  and  97  of  chapter  1  of  title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  O-COMMtSSION 
ORGANIZATION  V' 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sec.  5, 48  SUt.  1068,  as 
amended;  47  U.S.C  155,  unless  otherwise 
noted. 

$9131  (Amended) 

2.  Section  0.131  is  amended  by 
removing  paragraph  (k). 

§C.931  (Amended) 

3.  Section  0.331  is  amended  by 
removing  paragraph  (d). 

§  0.488  [Removed) 

4.  Section  0.486  is  removed. 

PART  1— PRACTICE  AND 
PROCEDURE 

The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Auth<nil3F:  Secs.  4,  303, 48  Stat.  1066, 

1082,  as  amended;  47  U.&C  154,  303; 
Implement,  5  U.S.C  552,  unless  otherwise 
noted. 

1.  Section  1.912(a)  is  revised  to  read 
as  follows: 

$  1.912  Where  applications  are  lo  be  filed. 

(a)  Each  application  for  a  new 
amateur  service  operator/primary 
station  license  and  each  application 
involving  a  change  in  operator  class 
must  be  submitted  to  the  volunteer 
examiners  (VEs)  administering  the 
qualifying  examination.  See  §  97.17(c)  of 
this  chapter.  The  VEs  are  required  to 
submit  the  applications  of  persons 
passing  their  respective  examinations 
for  amateur  operator  licenses  to  the 
Volunteer-Examiner  Coordinator  (VEC). 
All  other  applications  for  amateur 
service  licenses  must  be  submitted  to 
FCC,  1270  Fairfield  Road,  Gettysburg, 
PA  17325-7245. 

•  •  •  •  • 


PART  97— AMATEUR  RADIO  SERVICE 

The  authority  citation  for  part  97 
continues  to  read  as  follows: 


Authorit]^  48  StaL  >066, 1082,  as 
amended;  47  U.S.C.  154, 303.  Interptet  or 
apply  48  Stat.  1064-1068. 1081-1105,  as 
amended;  47  U.S.Q  151-155,  301-609, 
unless  otherwise  noted. 

1.  Section  97.17  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 
In  addition,  paragraph  (g)  is  removed. 

$97.17  Application  for  new  Hcense. 

•  •  •  •  • 

(b)  Each  application  for  a  new 
operator/primary  station  license  must  be 
made  on  FCC  Form  610.  Each 
application  for  a  reciprocal  permit  for 
alien  amateur  hcensee  must  be  made  on 
FCC  F(«m  610-A.  No  new  license  for  a 
club,  military  recreation,  ex’  RACES 
station  will  be  issued. 

*  •  •  •  • 

2.  Paragraphs  (a)  and  (b)  of  §  97.19  are 
revised  to  re^  as  fcdlows: 

$97.19  Application  for  a  renewed  or 
modified  license. 

(a)  Each  application  for  a  renewed  or 
modified  operator/primary  station 
license  must  be  ma^  on  FCC  Form  610. 
Each  application  for  a  renewed  or 
modified  club,  military  recreation,  or 
RACES  station  license  must  be  made  on 
FCC  Form  610-B.  A  reciprocal  permit 
for  alien  amateiu  licensee  is  not 
renewable.  A  new  reciprocal  permit 
may  be  issued  upon  proper  application. 

(b)  Each  application  for  a  renewed  or 
modified  amateur  service  license  must 
be  accompanied  by  a  photocopy  of  the 
license  document  or  the  origin^ 
document,  unless  it  has  been  lost, 
mutilated,  or  destroyed.  Each 
application  for  a  mc^fied  operator 
license  involving  a  change  in  operator 
class  must  be  submitted  to  the  VEs 
administering  the  qualifying 
examinatiem.  All  other  applications 
must  be  submitted  to;  FCC,  1270 
Fairfield  Road,  Gettysburg,  PA  17325- 
7245. 

*  A  *  fk  • 

$97.29  [Removed) 

3.  Section  97.29  is  removed  in  its 
entirety. 

[FR  Doc.  94-29  Piled  1-4-94;  8:45  am) 
BILUNG  COOK  67t3-01-M 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  5, 14. 15, 17, 25,  and  52 
[FAC  90-19;  FAR  Case  93-310] 

Federal  Acquisition  Regulation; 
Implementation  of  the  North  American 
Free  Trade  Agreement  Implementation 
Act 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 
comment. 

SUMMARY:  The  Department  of  Defense, 
General  Services  Administration,  and 
National  Aeronautics  and  Space 
Administration  have  agreed  to  an 
interim  rule  implementing  the  North 
American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act. 

DATES:  Effective  Date:  January  1, 1994. 
This  rule  applies  to  solicitations  issued 
on  or  after  January  1, 1994. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  on  or 
before  Marcdi  7, 1994,  to  be  considered 
in  the  formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
room  4037,  Washington,  EXD  20405. 
Please  cite  FAC  90-19,  FAR  case  93-310 
in  all  correspondence  related  to  this 
case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Peter  O’Such  at  (202)  501-1759  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GSA  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-19,  FAR  case  93- 
310. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Chapter  Ten  of  NAFTA  requires  the 
three  NAFTA  countries  (the  United 
States,  Canada,  and  Mexico)  to 
eliminate  “buy  national”  restrictions  on 
non-defense  related  purchases,  by  their 
responsible  Federal  Governments,  of 
goods  and  services  provided  by  firms  in 
North  America.  NAFTA  applies  to  most 
United  States  Government  agencies.  The 
Canadian  Free  Trade  Agreement  is 
suspended  while  NAFTA  remains  in 
effect. 


As  required  by  NAFTA,  specified 
agencies  must  evaluate  certain  NAFTA 
country  end  products  offers  without 
regard  to  the  restrictions  of  the  Buy 
American  Act  or  the  Balance  of 
Payments  Program.  This  evaluation 
method  will  apply  to  offers  of  Canadian 
end  products  under  supply  contracts 
with  an  estimated  value  above  $25,000 
and  Mexican  end  products  under 
supply  contracts  with  an  estimated 
value  of  $50,000  or  more,  except  for  the 
Department  of  Energy’s  Power 
Marketing  Administrations,  where  the 
estimated  acquisition  value  is  $250,000 
or  more.  This  evaluation  method  also 
will  apply  to  construction  contracts 
with  an  estimated  acquisition  value  of 
$6,500,000  or  more,  except  for  the 
Department  of  Energy’s  Power  > 

Marketing  Administration,  where  the 
estimated  acquisition  value  is 
$8,000,000  or  more. 

The  applicable  rule  of  origin  for 
NAFTA  country  end  products  under  the 
agreement  is  that  of  “substantial 
transformation”,  which  means  an  article 
that  is  wholly  the  growth,  product,  or 
manufacture  of  a  NAFTA  country  or  has 
been  substantially  transformed  in  a 
NAFTA  country  into  a  new  and 
different  article  may  be  offered. 

This  rule  also — 

(1)  Designates  NAFTA  country  end 
products  as  eligible  products  under  the 
Trade  Agreements  Act,  as  implemented 
in  Trade  Agreements  under  the  FAR; 

(2)  Adds  language  to  require  that, 
when  an  overseas  procurement  for 
performance  overseas  is  subject  to 
NAFTA,  it  will  be  synopsized  in 
accordance  with  agency  procedures; 

(3)  Revises  the  prescriptions  for  the 
provisions.  Submission  of  Offers  in  the 
English  Language,  and  Submission  of 
Offers  in  U.S.  Currency,  to  clarify  and 
include  NAFTA; 

(4)  Updates  the  list  of  designated 
countries  in  FAR  25.401  to  add 
“Portugal”  and  revise  “Upper  Volta”  to 
“Burkina  Faso”; 

(5)  Includes  the  new  threshold  of 
$182,000  for  application  of  the  Trade 
Agreements  Act  emd  the  European 
Community  (EC)  Agreement,  which  is 
effective  January  1, 1994; 

(6)  Updates  FAR  25.407  list  of 
agencies  covered  by  the  Agreements  on 
EC  and  NAFTA;  and 

(7)  Makes  clarifications  to  the  interim 
rule  published  in  FAC  90-18  (58  FR 
31140),  at  FAR  25.407,  to  implement  the 
Memorandum  of  Understanding 
between  the  United  States  of  America 
and  the  European  Economic  Community 
on  Government  Procurement  and 
NAFTA. 


B.  Regulatory  Flexibility  Act 

The  interim  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  the  rule  waives  the  Buy 
American  Act  for  certain  Mexican  and 
Canadian  products.  An  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
has  been  prepared  and  will  be  provided 
to  the  Chief  Q)unsel  for  Advocacy  for 
the  Small  Business  Administration.  A 
copy  of  the  IRFA  may  be  obtained  from 
the  FAR  Secretariat.  Comments  are 
invited.  Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601,  et  seq.  (FAR  Case  93-310),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 

L.  96-511)  is  deemed  to  apply  because 
the  new  provision  at  52.225-20  requires 
offerors  to  list  the  line  item  number  and 
country  of  origin  for  any  end  product 
other  than  a  domestic  end  product; 
Accordingly,  a  request  for  clearance  of 
a  new  information  collection 
requirement  concerning  the  NAFTA  Act 
is  being  submitted  to  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  et  seq.  Public  comments 
concerning  this  requirement  are  invited 
through  an  OMB  clearance  request 
appearing  in  the  Federal  Register  at  58 
FR  68636,  December  28, 1993. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  compelling 
reasons  exist  to  promulgate  this  interim 
rule  without  prior  opportunity  for 
public  comment.  This  action  is 
necessary  because  the  NAFTA 
Implementation  Act,  signed  into  law  on 
December  8, 1993,  becomes  effective  on 
January  1, 1994.  However,  pursuant  to 
Public  Law  98-577  and  Federal 
Acquisition  Regulation  1.501,  public 
comments  received  in  response  to  this 
interim  rule  will  be  considered  in 
formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  5, 14, 
15, 17,  25,  and  52 

Government  procurement. 
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Dated:  December  30, 1993. 

Shirley  Scott, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-19  is  effective  January  1, 

1994. 

Dated:  December  21, 1993. 

Eleanor  R.  Spector, 

Director,  Defense  Procurement,  Department 
of  Defense  (DOD). 

Dated:  December  20, 1993. 

Richard  H.  Hopf,  ID, 

Associate  Administrator  for  Acquisition 
Policy,  General  Services  Administration. 

Dated;  December  21, 1993. 

Deidre  A.  Lee, 

Associate  Administrator  for  Procurement, 
NASA. 

Therefore,  48  CFR  parts  5, 14, 15, 17, 
25,  and  52  are  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  5, 14, 15, 17,  25,  and  52  continues 
to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

2.  Section  5.202  is  amended  in 
paragraph  (a)(12)  by  adding  a  third 
sentence  to  read  as  follows: 

5.202  Exceptions. 

(a)*  *  * 

(12)  *  *  *  This  exception  also  does 
not  apply  to  North  American  Free  Trade 
Agreement  contract  actions,  which  will 
be  synopsized  in  accordance  with 
agency  regulations. 

*  H  H  H  H 

PART  14— SEALED  BIDDING 

3.  Section  14.201-6  is  amended  by 
revising  paragraphs  (x)  and  (y)  to  read 
as  follows: 

14.201-6  Solicitation  provisions. 

*  *  •  «  * 

(x)  The  provision  at  52.214-34, 
Submission  of  Offers  in  the  English 
Language,  is  required  in  solicitations 
subject  to  the  Trade  Agreements  Act  or 
the  North  American  Free  Trade 
Agreement  Implementation  Act  (see 
25.408(d)).  It  may  be  included  in  other 
solicitations  when  the  contracting 
officer  decides  that  it  is  necessary. 

(y)  The  provision  at  52.214-35, 
Submission  of  Offers  in  U.S.  Currency, 
is  required  in  solicitations  subject  to  the 
Trade  Agreements  Act  or  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (see  25.408(d)).  It 
may  be  included  in  other  solicitations 
when  the  contracting  officer  decides 
that  it  is  necessary. 

4.  Section  14.408-1  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(2)  to  read  as  follows; 

14.408-1  Award  of  unclassified  contracts. 

(a)*  *  * 

(2)  For  acquisitions  subject  to  the 
Trade  Agreements  Act  or  the  North 
American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act  (see 
25.405(e)),  agencies  shall  promptly,  but 
in  no  event  later  than  7  working  days 
after  award,  give  unsuccessful  offerors 
fi-om  designated  or  NAFTA  countries 
written  notice  stating — 

*  «  *  *  • 

PART  15— CONTRACTING  BY 
NEGOTIATION 

5.  Section  15.407  is  amended  by 
revising  paragraphs  (I)  and  (m)  to  read 
as  follows: 

15.407  Solicitation  provisions. 
***** 

(1)  The  provision  at  52.214-34, 
Submission  of  Offers  in  the  English 
Language,  is  required  in  solicitations 
subject  to  the  Trade  Agreements  Act  or 
the  North  American  Free  Trade 
Agreement  Implementation  Act  (see 
25.408(d)).  It  may  be  included  in  other 
solicitations  when  the  contracting 
officer  decides  that  it  is  necessary. 

(m)  The  provision  at  52.214-35, 
Submission  of  Offers  in  U.S.  Currency, 
is  required  in  solicitations  subject  to  the 
Trade  Agreements  Act  or  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (see  25.408(d)).  It 
may  be  included  in  other  solicitations 
when  the  contracting  officer  decides 
that  it  is  necessary. 

6.  Section  15.1001  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

15.1001  Notifications  to  unsuccessful 
offerors. 

***** 

(c)*  *  * 

(2)  For  acquisitions  subject  to  the 
Trade  Agreements  Act  or  the  North 
American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act  (see 
25.405(e)),  the  information  in  paragraph 
(c)(1)  of  this  section  shall  be  provided 
to  unsuccessful  offerors  fi'om  designated 
or  NAFTA  countries  promptly,  but  in  no 
event  later  than  seven  working  days 
after  contract  award. 
***** 


PART  17— SPECIAL  CONTRACTING 
METHODS 

7.  Section  17.203  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows; 

17.203  Solicitations. 
***** 

(h)  See  25.402(a)(5)  regarding  use  of 
options  in  calculating  the  estimated 
contract  amount  for  application  of  the 
Trade  Agreements  Act  and  North 
American  Free  Trade  Agreement 
thresholds. 

PART  25— FOREIGN  ACQUISITION 

25.101  [Amended] 

8.  Section  25.101  is  amended  in  the 
definition  Domestic  end  product  by 
removing  the  last  sentence. 

9.  Section  25.109  is  amended  by 
revising  paragraphs  (d)  and  (f), 
redesignating  paragraph  (g)(2)  as  (g)(3). 
and  adding  a  new  paragraph  (g)(2)  to 
read  as  follows; 

25.109  Solicitation  provisions  and 
contract  clauses. 

***** 

(d)  Except  as  provided  in  paragraph 
(g)  of  this  section,  or  when  the  clause 
prescribed  by  paragraph  (f)  is  used,  or 
when  the  clause  prescribed  in 
25.408(a)(4)  is  used,  the  contracting 
officer  shall  insert  the  clause  at  52.225- 
3.  Buy  American  Act-Supplies,  in 
solicitations  and  contracts  for  the 
acquisition  of  supplies,  or  for  services 
involving  the  furnishing  of  supplies,  for 
use  within  the  United  States. 
***** 

(f)  Except  as  provided  in  paragraph  (g) 
of  this  section,  the  contracting  officer 
shall  insert  the  clause  at  52.225-17,  Buy 
American  Act-Supplies  under  European 
Community  Agreement,  in  solicitations 
and  contracts  for  the  acquisition  of 
supplies,  or  for  services  involving  the 
furnishing  of  supplies  when  the 
estimated  acquisition  value  meets  or 
exceeds  $182,000  for  the  agencies  listed 
at  FAR  25.407,  except  for  ffie  Power 
Marketing  Administrations’  segment  of 
the  Department  of  Energy,  where  the 
estimated  acquisition  value  is  $450,000 
of  more. 

(g)  *  *  * 

(2)  The  acquisition  is  made  under  the 
Trade  Agreements  Act  (see  subpart 
25.4);  or 

***** 

25.202  [Amended] 

10.  Section  25.202  is  amended  in 
paragraph  (c)  by  removing 
“25.402(a)(4)”  and  inserting  "25.402(a) 
(3)  and  (4)”. 
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11.  Section  25.205  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

25.205  Solldtation  provision  and  contract 
ciause. 

*  *  *  *  * 

(b)  For  construction  contracts  with  an 
estimated  acquisition  value  of 
$6,500,000  ($8,000,000  for  the  Power 
Marketing  Administrations)  or  more,  to 
be  awarded  by  agencies  listed  in  25.407, 
insert  the  clause  at  52.225-15,  Buy 
American  Act-Construction  Materials 
under  European  Community  and  North 
American  Free  Trade  Agreements,  in 
solicitations  and  contracts  for 
constructirm. 

12.  Section  25.300  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

25.300  Scope  of  subpart 

*  •  *  The  Balance  of  Payments 
Program  restrictions  have  l^n  waived 
with  respect  to  the  acquisition,  in 
accordance  with  subpart  25.4,  of  certain 
products  under  the  Trade  Agreements 
Act  of  1979  and  the  North  American 
Free  Trade  Agreement  (NAFTA) 
Implementation  Act. 

25.305  [Amended] 

13.  Section  25.305  is  amended  in 
paragraphs  (a)  and  (c)  by  adding  “or 
NAFTA”  after  “1979”. 

14.  Section  25.400  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

25.400  Scope  of  subpart 
***** 

(c)  Acquisitions  involving  offers  of 
Canadian  or  Mexican  end  products 
under  the  North  American  Free  Trade 
Agreement  (NAFTA),  as  approved  by 
Congress  in  the  NAFTA  Implementation 
Act  (Pub.  L.  103-182, 107  Stat.  2057); 
***** 

15.  Section  25.401  is  amended  by 
revising  the  definitions  for  “Canadian 
end  pr^uct”  and  “Eligible  product”; 
amending  the  “designated  country”  list 
by  removing  “Upper  Volta”  and  adding 
in  alphabetical  oi^er  “Buriuna  Faso” 
and  “Portugal”;  and  adding  in 
alphabetical  order  the  deftnitions 
“Mexican  end  product”,  “North 
American  Free  Trade  Agreement 
(NAFTA)  country”,  “NAFTA  country 
construction  material”,  and  “NAFTA 
country  end  product”  to  read  as  follows: 

25.401  Definitions. 

Canadian  end  product,  as  used  in  this 
subpart,  means  an  article  that  (a)  is 
wholly  the  growth,  product,  or 
manufacture  of  Canada,  or  (b)  in  the 
case  of  an  article  which  consists  in 
whole  or  in  part  of  materials  from 
another  country  or  instrumentality,  has 
been  substantially  transformed  in 


Canada  into  a  new  and  different  article 
of  commerce  with  a  name,  character,  or 
use  distinct  from  that  of  the  article  or 
articles  from  which  it  was  transformed. 
The  term  includes  services  (except 
transportation  services)  incident^  to  its 
supply;  provided,  that  the  value  of  those 
incidental  services  does  not  exceed  that 
of  the  product  itself.  It  does  not  include 
service  contracts  as  such. 
***** 

Eligible  product,  as  used  in  this 
subpart,  means  a  designated.  North 
American  Free  Trade  Agreement 
(NAFTA),  or  Caribbean  Basin  country 
end  product. 

***** 

Mexican  end  product,  as  used  in  this 
subpart,  means  an  article  that  (a)  is 
wholly  the  growth,  product,  or 
manufacture  of  Mexico,  or  (b)  in  the 
case  of  an  article  which  consists  in 
whole  or  in  part  of  materials  from 
{mother  country  or  instrumentality,  has 
been  substantially  transformed  in 
Mexico  into  a  new  and  different  article 
of  commerce  with  a  name,  character,  or 
use  distinct  from,  that  of  the  euticle  or 
articles  from  whidi  it  was  transformed. 
The  term  includes  services  (except 
transportation  services)  incidental  to  its 
supply;  provided,  that  the  value  of  those 
incidental  services  does  not  exceed  that 
of  the  product  itself.  It  does  not  include 
service  contracts  as  such. 

North  American  Free  Trade 
Agreement  (NAFTA)  country,  as  used  in 
this  subpart,  means  Canada  or  Mexico. 

NAFTA  country  construction 
material,  means  a  construction  material 
that  (a)  is  wholly  the  growth,  product, 
or  manufacture  of  a  NAFTA  country  or 
(b)  in  the  case  of  a  construction  material 
which  consists  in  whole  or  ii^  part  of 
materials  from  another  country  or 
instrumentality,  has  been  substantially 
transformed  in  a  NAFTA  country  into  a 
new  and  different  construction  material 
distinct  form  the  materials  from  which 
it  was  transformed. 

NAFTA  country  end  product,  as  used 
in  this  subpart,  means  a  Canadian  end 
product  or  a  Mexican  end  product. 

16.  Section  25.402  is  amended — 

(a)  In  paragraph  (a)(1)  by  inserting  a 
new  sentence  after  the  first  sentence; 

(b)  By  revising  paragraph  (a)(3); 

(c)  In  the  introductory  text  of 
paragraph  (a)(4)  by  inserting  “(European 
Community  Agreement)”  after 
“Procurement”;  in  (a)(4)(i)  by  revising 
\‘25.406  or”  to  read  “25.407”;  and  in 
(a)(4)(ii)  by  revising  “$176,000”  to  read 
“$182,000”; 

(d)  In  paragraphs  (a)(5)  introductory 
text  and  (aK6)  by  inserting  “or  NAFTA” 
after  "Act”;  and 

(e)  By  removing  “country”  the  first 
time  it  appears  in  the  introductory  text 


of  paragraph  (f)  and  the  second  time  it 
appears  in  paragraph  (f)(2)  and 
inserting”.  North  American  Free  Trade 
Agreement,”  in  their  places. 

The  revised  text  reads  as  follows: 

25.402  Policy. 

(a)(1)  *  *  *  The  current  threshold  is 
$182,000.  *  *  * 

***** 

(3)  As  required  by  the  North 
American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act  (Pub.  L. 
103-182, 107  Stat.  2057),  agencies  shall 
evaluate  offers  of  the  following  NAFTA 
country  end  products  without  regard  to 
the  restrictions  of  the  Buy  American  Act 
(see  subpart  25.1)  or  the  Balance  of 
Payments  Program  (see  subpart  25.3): 

(i)  NAFTA  country  construction 
materials  under  construction  contracts 
with  an  estimated  acquisition  value  of 
$6,500,000  or  more  for  the  agencies  in 
25.407,  except  for  the  Power  Marketing 
Administration  segments  of  the 
Department  of  Energy  where  the 
estimated  acquisition  value  is 
$8,000,000  or  more. 

(ii)  Canadian  end  products  under 
supply  contracts  with  an  estimated 
value  above  $25,000  and  Mexican  end 
products  under  supply  contracts  with 
an  estimated  value  of  $50,000  or  more 
for  the  agencies  in  25.407,  except  for  the 
Power  Marketing  Administrations’ 
segment  of  the  Department  of  Energy, 
where  the  estimated  acquisition  value  is 
$250,000  or  more. 
***** 

17.  Section  25.403  is  amended  in 
paragraph  (a)  by  removing  “Trade 
Agreements  Act”;  by  revising  paragraph 
(b);  in  paragraph  (e)  by  inserting  “(3) 
and”  after  “25.402(a)”;  in  paragraph  (h) 
by  revising  “25.402(a)(4){ii)”  to  read 
“25.402(a)(3)  and  (4)”;  and  revising 
paragraph  (1)  to  read  as  follows: 

25.403  Exceptions. 
***** 

(b)  Products  of  countries  (1)  not 
identified  in  25.401  as  designated, 
Caribbean  Basin,  or  North  American 
Free  Trade  Agreement  countries,  or  (2) 
barred  by  25.402(c); 
***** 

(1) (1)  For  purchases  subject  to  North 
American  Free  Trade  Agreement  or  the 
European  Community  Agreement, 
agencies  not  listed  at  25.407; 

(2)  For  other  purchases  under  this 
subpart,  agencies  not  listed  at  25.406;  or 
***** 

25.405  [Amended] 

18.  Section  25.405  is  amended  in  the 
introductory  text  by  inserting  “ot  North 
American  Free  Trade  Agreement 
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(NAFTA)’’  after  "Act”;  in  paragraph  (d) 
by  removing  "countries”  the  first  time  it 
appears  and  inserting  ",  NAFTA,”  in  its 
place;  and  in  paragraph  (e)  by  inserting 
"or  NAFTA”  after  “designated”. 

19.  Section  25.406  is  amended  by 
revising  the  "General  Services 
Administration”  entry  and  adding  in 
alphabetical  order  "National  Archives 
and  Records  Administration”  to  read  as 
follows: 

25.406  Agencies  covered  by  the 
Agreement  on  Government  Procurement 
***** 

General  Services  Administration 
(except  Federal  Supply  Groups  51  and 
52  and  Federal  Supply  Class  7340). 

***** 

National  Archives  and  Records 
Administration. 

***** 

20.  Section  25.407  is  amended  by 
revising  the  section  heading;  removing 
the  introductory  paragraph; 
redesignating  paragraphs  (a)  thru  (d)  as 
(b)  thru  (e),  and  adding  a  new  paragraph 
(a);  changing  "is”  to  “are”  in  newly 
redesignated  (d);  and  adding  paragraphs 
(f)  and  (g)  to  read  as  follows: 

25.407  Agencies  covered  by  the  European 
Community  and  North  American  Free  Trade 
Agreements. 

(a)  The  agencies  listed  in  25.406. 

***** 

(f)  Federal  Housing  Finance  Board. 

(g)  Office  of  Thrift  Supervision. 

21.  Section  25.408  is  amended  by 
removing  “Act”  following 
“Agreements”  from  paragraph  (a)(1)  and 
(a)(2)  the  first  time  it  appears;  by 

.  removing  "emd”  at  the  end  of  paragraph 
.  (a)(1);  by  removing  the  period  at  the  end 
of  paragraph  (a)(2)  and  inserting  a 
semicolon  in  its  place;  by  adding  new 
paragraphs  (a)(3)  and  (a)(4);  by  revising 
paragraph  (c);  and  in  paragraph  (d)  by 
inserting  “or  NAFTA”  following  “Act” 
to  read  as  follows: 

25.408  Solicitation  provision  and  contract 
clause. 

(a)*  *  * 

(3)  The  provision  at  52.225-20,  Buy 
American  Act-North  American  Free 
Trade  Agreement  (NAFTA) 
Implementation  Act-Balance  of 
Payments  Program  Certificate,  in 
solicitations  containing  the  clause  at 
52.225-21;  and 

(4)  The  clause  at  52.225-21,  Buy 
American  Act-North  American  Free 
Trade  Agreement  (NAFTA) 
Implementation  Act-Balance  of 
Payments  Program,  where  the 
contracting  officer  has  determined  that 
the  acquisition  is  not  subject  to  the 


Trade  Agreements  Act  but  is  subject  to 
NAFTA. 

***** 

(c)  Tlie  clause  prescriptions  at 
paragraph  (a)  of  this  section  shall  apply 
where  any  item  imder  a  multiple  item 
solicitation  is  determined  to  be  subject 
to  the  Trade  Agreements  Act  or  North 
American  Free  Trade  Agreement 
Implementation  Act.  If  the  Acts  do  not 
apply  to  all  of  the  items  being  solicited, 
the  contracting  officer  shall  indicate,  in 
the  schedule,  &ose  items  that  are 
exempt. 

***** 

25.1003  [Amended] 

22.  Section  25.1003  is  amended  in 
paragraphs  (a)(2)  and  (b)(2)  by  revising 
“$176,000”  to  read  “$182,000”. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.225-3  [Amended] 

23.  Section  52.225-3  is  amended  by 
revising  the  date  of  the  clause  to  read 
“(JAN  1994)”;  by  removing  the  last 
sentence  from  the  definition  “Domestic 
end  product”;  and  removing  the 
parenthetical  following  paragraph  (b)(4). 

24.  Section  52.225-6  is  amended  in 
the  section  and  clause  headings  by 
removing  "Act”  following 
“Agr^ments”,  and  revising  the  date  of 
the  clause  heading  to  read  “(JAN 
1994)”;  in  paragraph  (a)  by  removing 
“Act”  following  “Agreements”,  and 
inserting  “a  North  American  Free  Trade 
Agreement  (NAFTA)  country,” 
following  “designated  country,”;  by 
revising  the  introductory  text  of 
paragraph  (c)  and  paragraph  (c)(1);  and 
in  paragraph  (c)(2)  by  removing  “Act” 
following  “Agreements”.  'The  revised 
text  reads  as  follows: 

§  52.225-8  Buy  American  Act— T rade 
Agreements — Balance  of  Payments 
Program  Certificate. 
***** 

Buy  American  Act — ^Trade 
Agreements — Balance  of  Payments 
Program  Certificate  (Jan  1994) 

***** 

(c)  Offers  will  be  evaluated  by  giving 
certain  preferences  to  domestic  end  products, 
designated  country  end  products,  NAFTA 
country  end  products,  and  Caribbean  Basin 
country  end  products  over  other  end 
products.  In  order  to  obtain  these  preferences 
in  the  evaluation  of  each  excluded  end 
product  listed  in  paragraph  (b)  of  this 
provision,  offerors  must  identify  and  certify 
below  those  excluded  end  products  that  are 
designated  or  NAFTA  country  end  products, 
or  C^bbean  Basin  country  end  products. 
Products  that  are  not  identified  and  certified 
below  will  not  be  deemed  designated  country 
end  products,  NAFTA  country  end  products. 


or  Caribbean  Basin  country  end  products. 
Offerors  must  certify  by  inserting  the 
applicable  line  item  numbers  in  the 
following: 

(1)  The  offeror  certifies  that  the  following 
supplies  qualify  as  “designated  or  NAFTA 
country  end  products”  as  those  terms  are 
defined  in  the  clause  entitled  "Buy  American 
Act — ^Trade  Agreements — Balance  of 
Payments  Program:” 

(Insert  line  item  numbers) 

•  •  •  •  • 

25.  Section  52.225-9  is  amended  in 
the  section  and  clause  headings  by 
removing  “Act”  following 
“Agreements”,  and  revising  the  date  of 
the  clause  heading  to  read  “(JAN 
1994)”;  by  revising  the  introductory  text 
of  paragraph  (a)  and  adding  in 
alphabetical  order  the  definitions 
“NAFTA  country”,  and  “NAFTA 
country  end  product”;  and  revising 
paragraph  (b)  to  read  as  follows: 

§  52.225-0  Buy  American  Act— Trade 
Agreements — Balance  of  Payments 
Program. 

***** 

Buy  American  Act — ^Trade 
Agreements — Balance  of  Payments 
Program  (Jan  1994) 

(a)  This  clause  implements  the  Buy 
American  Act  (41  U.S.C  10),  the  Trade 
Agreements  Act  of  1979  (19  U.S.C  2501- 
2582),  the  North  American  Free  Trade 
Agreement  (NAFTA)  Implementation  Act 
(Pub.  L.  103-182, 107  Stat.  2057)  and  the 
Balance  of  Payments  Program  by  providing  a 
preference  for  domestic  end  pit^ucts  over 
foreign  end  products,  except  for  certain 
foreign  end  products  which  meet  the 
requirements  for  classification  as  designated, 
NAFTA,  or  Caribbean  Basin  country  end 
products. 

***** 

NAFTA  country,  as  used  in  this  clause, 
means  Canada  or  Mexico. 

NAFTA  country  end  product,  as  used  in 
this  clause,  means  an  article  that  (1)  is 
wholly  the  growth,  product,  or  manufacture 
of  a  NAFTA  country,  or  (2)  in  the  case  of  an 
article  which  consists  in  whole  or  in  part  of 
materials  from  another  country  or 
instrumentality,  has  been  substantially 
transformed  in  a  NAFTA  country  into  a  new 
and  different  article  of  commerce  with  a 
name,  character,  or  use  distinct  from  that  of 
the  article  or  articles  from  which  it  was 
transformed.  The  term  includes  services 
(except  transportation  services]  incidental  to 
its  supply;  provided,  that  the  value  of  those 
incidental  services  does  not  exceed  that  of 
the  product  itself.  It  does  not  include  service 
contracts  as  such. 

(b)  Tbe  Contracting  Officer  has  determined 
that  the  Trade  Agreements  Act  and  NAFTA 
apply  to  this  acquisition.  Unless  otherwise 
sp>ecified,  the  Acts  apply  to  all  items  in  the 
schedule.  The  Contractor  agrees  to  deliver 
under  this  contract  only  domestic  end 
products  imless,  in  its  offer,  it  sp>ecifies 
delivery  of  foreign  end  products  in  the 
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provision  entitled  "Buy  American  Act — 

Trade  Agreements — Balance  of  Payments 
Program  Certificate.”  An  offer  certifying  that 
a  designated,  NAFTA,  or  Caribbean  Basin 
country  end  product  will  be  supplied 
requires  the  Contractor  to  supply  a 
designated,  NAFTA,  or  Caribbean  Basin 
country  end  product  or,  at  the  Contractor’s 
option,  a  domestic  end  product.  Contractors 
may  not  supply  a  foreign  end  product  for  line 
items  subject  to  the  Trade  Agrmments  Act 
unless  the  foreign  end  product  is  a 
designated,  NAFTA,  or  Caribbean  end 
product  (see  FAR  25.401),  or  unless  a  waiver 
is  granted  under  section  302  of  the  Trade 
Agreements  Act  of  1979  (see  FAR  25.402(c)). 

*  •  *  *  • 

26.  Section  52.225-15  is  amended  in 
the  section  and  clause  headings  by 
removing  “Agreement”  and  inserting 
“and  North  American  Free  Trade 
Agreements”:  by  revising  the  date  of  the 
clause  heading  to  read  “(JAN  1994)”;  in 
paragraph  (a)  by  adding  in  alphabetical 
order  the  definitions  “North  American 
Free  Trade  Agreement  (NAFTA) 
country”,  and  "NAFTA  country 
construction  material”;  and  by  revising 
ptuagraphs  (b)  and  (c)  to  read  as  follows: 

52.225-15  Buy  American  Act- 
Construction  Materials  under  European 
Community  and  North  American  Free  Trade 
Agreements. 

***** 

Buy  American  Act — Construction 
Materials  Under  European  Community 
and  North  American  Free  Trade 
Agreements  (Jan  1994) 
***** 

North  American  Free  Trade  Agreement 
(NAFTA)  country  means  Canada  or  Mexico. 

NAFTA  country  construction  material 
means  a  construction  material  that  (1)  is 
wholly  the  growth,  product,  or  manufecture 
of  a  NAFTA  country,  or  (2)  in  the  case  of  a 
construction  material  which  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  a  NAFTA 
country  into  a  new  and  di^rent  construction 
material  distinct  from  the  materials  from 
which  it  was  transformed. 

(b)  The  Buy  American  Act  (41  U.S.C  10) 
provides  that  the  Government  give  preference 
to  domestic  material.  In  addition,  the 
Memorandum  of  Undmstanding  between  the 
United  States  of  America  and  the  European 
Economic  Community  on  Government 
Procurement,  and  the  North  American  Free 
Trade  Agreement  (NAFTA),  provide  that  EC 
and  NA^A  construction  materials  are 
exempted  from  application  of  the  Buy 
American  Act 

(c)  The  Contractor  agrees  that  only 
dcHDestic  construction  materials,  NAFTA 
country  construction  materials  or  EC 
construction  materials  will  be  used  by  the 
Contractor,  subcontractors,  materialmen  and 
suppliers  in  the  performance  of  this  cootract, 
except  for  other  foreign  construction 
materials,  if  any,  list^  in  this  contract 
(End  of  clause) 


27.  Section  52.225-17  is  amended  in 
the  clause  heading  by  revising  the  date 
to  read  “(JAN  1994)”;  in  the  definition 
“Domestic  end  product”  by  removing 
the  last  sentence;  by  removing  the 
parenthetical  following  paragraph  (c)(4); 
and  by  adding  paragraph  (d)  to  read  as 
follows: 

52.225- 17  Buy  American  Act— Supplies 
under  European  Community  Agreement 
***** 

Buy  American  Act — Supplies  Under 
European  Community  Agreement  (Jan 
1994) 

***** 

(d)  If  this  contract  contains  the  clause  at 

52.225- 21,  Buy  American  Act — North 
American  Free  Trade  Agreement  (NAFTA)  . 
Implementation  Act — Balance  of  Payments 
Program,  the  Contractor  may  deliver  NAFTA 
country  end  products,  notwithstanding  the 
prohibition  in  paragraph  (c). 

(End  of  clause) 

28.  Section  52.225-19  is  amended  in 
the  clause  heading  by  revising  the  date 
to  read  “(JAN  1994)”;  and  by  revising 
paragraph  (b)  to  read  as  follows: 

52.225- 19  European  Community  Sanction 
for  Services. 

****** 

European  Community  Sanction  for 
Services  (Jan  1994) 
***** 

(b)  Agreement.  The  Contractor  agrees  not  to 
perform  services  under  this  contract  in  a 
sanctioned  member  state  of  the  EC.  This  does 
not  apply  to  subcontracts. 

(End  of  clause) 

29.  Sections  52.225-20  and  52.225-21 
are  added  to  read  as  follows: 

52.225- 20  Buy  American  Act— North 
American  Free  Trade  Agreement 
Implementation  Act— Balance  of  Payments 
Pr^ram  Certificate. 

As  prescribed  in  25.408(a)(3),  insert 
the  following  provision: 

Buy  American  Act — North  American 
Free  Trade  Agreement  Implementation 
Act — Balance  of  Pa3rments  Program 
Certificate  (Jan  1994) 

(a)  The  offeror  hereby  certifies  that  each 
end  product,  except  those  listed  in  paragraph 
(b)  of  this  provision,  is  a  domestic  end 
product  (as  defined  in  the  clause  entitled 
“Buy  American  Act — North  American  Free 
Trade  Agreement  (NAFTA)  Implementation 
Act — Balance  of  Payments  Program”)  and 
that  components  of  unknown  origin  have 
been  considered  to  have  been  mined, 
produced,  or  manufactured  outside  the 
United  States. 

(b)  Excluded  End  Products: 


Line  item  No.  Country  of  origin 


(List  as  necessary) 


(c)  Offers  will  be  evaluated  by  giving 
certain  preferences  to  domestic  end  products 
or  NAFTA  country  end  products  over  other 
end  products.  In  order  to  obtain  these 
preferences  in  the  evaluation  of  each 
excluded  end  product  listed  in  paragraph  (b) 
of  this  provision,  offerors  must  identify  and 
certify  below  those  excluded  end  products 
that  are  NAFTA  country  end  products. 
Products  that  are  not  identified  and  certified 
below  will  not  be  deemed  NAFTA  country 
end  products.  Offerors  must  certify  by 
inserting  the  applicable  line  item  numbers  in 
the  following: 

(1)  The  offeror  certifies  that  the  following 
supplies  qualify  as  “NAFTA  country  end 
products”  as  that  term  is  defined  in  the 
clause  entitled  “Buy  American  Act — North 
American  Free  Trade  Agreement 
Implementation  Act — Bialance  of  Payments 
Program:” 


(Insert  line  item  numbers) 

(d)  Offers  will  be  evaluated  in  accordance 
with  FAR  part  25. 

(End  of  provision) 

52.225-21  Buy  American  Act— North 
American  Free  Trade  Agreement 
Implementation  Act— Balaitce  of  Payments 
Program. 

As  prescribed  in  25.408(a)(4),  insert 
the  following  clause: 

Buy  American  Act — North  American 
Free  Trade  Agreement  Implementation 
Act — ^Balance  Payments  Program 
(Jan  1994) 

(a)  Definitions.  As  used  in  this  clause — 
Components  means  those  articles, 
materials,  and  supplies  incorpc»ated  directly 
into  the  end  products. 

Domestic  end  product  means  (1)  an 
unmanufactured  end  product  mined  or 
produced  in  the  United  States,  or  (2)  an  end 
product  manufactured  in  the  United  States, 
if  the  cost  of  its  components  mined, 
produced,  or  manufectured  in  the  United 
States  exceeds  50  percent  of  the  cost  of  all 
its  components.  A  component  shall  also  be 
considered  to  have  been  mined,  produced,  or 
manufactured  in  the  United  States  (regardless 
of  its  source  in  feet)  if  the  end  product  in 
which  it  is  incorporated  is  manufactured  in 
the  United  States  and  the  component  is  of  a 
class  or  kind  (i)  determined  by  the 
Government,  to  be  not  mined,  produced,  or 
manufactured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  of  a  satisfactory 
quality,  or  (ii)  to  which  the  agency  head 
concerned  has  determined  that  it  would  be 
inconsistent  with  the  public  interest  to  apply 
the  restrictions  of  the  Buy  American  Act. 

End  products  means  those  articles, 
materials,  and  supplies  to  be  acquired  under 
this  contract  for  public  use. 

Foreign  end  product  means  an  end  product 
other  than  a  domestic  end  product. 
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North  American  Free  Trade  Agreement 
(NAFTA}  country  means  Canada  or  Mexico. 

NAFTA  country  end  product  means  an 
article  that  (1)  is  wholly  the  growth,  product, 
or  manufacture  of  a  NAFTA  country,  or  (2) 
in  the  case  of  an  article  which  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  a  NAFTA 
country  into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or  use 
distinct  frt)m  that  of  the  article  or  articles 
from  which  it  was  transformed.  The  term 
includes  services  (except  transportation 
services)  incidental  to  its  supply;  provided, 
that  the  value  of  those  incidental  services 
does  not  exceed  that  of  the  product  itself.  It 
does  not  include  service  contracts  as  such. 

(b)  This  clause  implements  the  Buy 
American  Act  (41  U.S.C.  10),  the  North 


American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182, 107 
Stat.  2057),  and  the  Balance  of  Payments 
Program  by  providing  a  preference  for 
domestic  end  products  over  foreign  end 
products,  except  for  certain  foreign  end 
products  which  meet  the  requirements  for 
classification  as  NAFTA  country  end 
products. 

(c)  The  Contracting  Officer  has  determined 
that  the  NAFTA  applies  to  this  acquisition. 
Unless  otherwise  specified,  the  Act  applies  to 
all  items  in  the  schedule.  The  Contractor 
agrees  to  deliver  under  this  contract  only 
domestic  end  products  unless,  in  its  offer,  it 
specifies  delivery  of  foreign  end  products  in 
the  provision  entitled  “Buy  American  Act — 
North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program  Certificate.”  An  offer  certifying  that 


a  NAFTA  country  end  product  will  be 
supplied  requires  the  Contractor  to  supply  a 
NAFTA  country  end  product  or,  at  the 
Contractor’s  option,  a  domestic  end  product. 

(d)  If  the  contract  contains  the  clause  at 
52.225-17,  Buy  American  Act — Supplies 
under  European  Community  Agreement,  the 
Contractor  may  deliver  EC  country  end 
products  notwithstanding  the  provisions  of 
paragraph  (c). 

(e)  O^rs  will  be  evaluated  in  accordance 
with  the  policies  and  procedures  of  subpart 
25.4  of  the  Federal  Acquisition  Regulation. 
(End  of  clause) 

[FR  Doc.  94-177  Filed  1-4-94;  8:45  am) 
BILUNQ  CODE  682fr-34-M 
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This  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxl  regulations.  The 
purpose  of  these  rwtices  is  to  give  interested 
persons  an  opporhjnity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Part  318 

[Docket  No.  92-029P1 
RIN  0583-AB66 

Sodium  Citrate  as  a  Tripe  Denuding 
Agent 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  amend  the  Federal  meat  inspection 
regulations  to  permit  the  use  of  sodium 
citrate  in  solution  to  denude  beef 
stomachs  of  mucous  membranes.  In 
1990,  a  manufacturer  of  processing  aids 
and  other  direct  food  ingredients 
petitioned  the  Food  and  Drug 
Administration  and  FSIS  to  approve  the 
use  of  several  compounds,  including 
sodium  citrate,  for  use  in  denuding 
tripe.  FSIS  has  reviewed  the  data  and 
other  information  submitted  by  the 
petitioner  and  has  determined  that  the 
proposed  use  of  sodium  citrate  would 
not  result  in  product  adulteration  or 
misbranding.  The  proposed  regulation 
would  make  available  to  meat 
processors  an  additional,  alternative 
tripe-denuding  formulation  that  would 
contain  sodium  citrate  as  an  ingredient. 
The  sodium  citrate  solution  would  be  as 
effective  as  existing  tripe-denuding 
agents,  but  would  be  less  objectionable 
to  workers  than  the  agents  now  in  use. 
The  sodium  citrate-containing 
formulation  would  contribute  to 
improved  tripe  production. 

DATES:  Comments  must  be  submitted  on 
or  before  March  7, 1994. 

ADDRESSES:  Written  comments  to: 

Policy  Office,  Attn.  Diane  Moore,  FSIS 
Hearing  Clerk,  room  3171  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Bill  James,  Director,  Slaughter 
Inspection  Standards  and  Procedures 
Division,  Science  and  Technology,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  720-3219. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  is  in  conformance 
with  Executive  Order  12866,  and  the 
Assistant  Secretary  has  determined  that 
it  is  not  a  “significant  regulatory 
action.”  This  proposed  rule:  (1)  Would 
have  an  effect  on  the  economy  of  less 
than  $100  million;  (2)  would  not 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  and  safety, 
or  State,  local  or  tribal  governments  or 
communities;  (3)  would  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (4)  would 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  or  obligations  or 
recipients  thereof;  and  (5)  would  not 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President’s 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA)  from  imposing  requirements 
with  respect  to  premises,  facilities,  and 
operations  of  federally  inspected  meat 
or  poultry  products,  and  any  marking, 
labeling,  packaging,  or  ingredient 
requirements  on  federally  inspected 
meat  and  poultry  products  that  are  in 
addition  to,  or  different  than,  those 
imposed  under  the  FMIA  and  PPIA. 
States  and  local  jurisdictions  may, 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States.  The 


States  may,  however,  impose  more 
stringent  requirements  on  such  State 
inspected  products  and  establishments. 

This  proposed  rule  is  not  intended  to 
have  retroactive  effect,  and  no 
applicable  administrative  procedures 
must  be  exhausted  before  any  judicial 
challenge  to  the  provisions  of  this  rule. 
However,  the  applicable  administrative 
procedures  specified  in  9  CFR  306.5 
must  be  exhausted  prior  to  any  judicial 
challenge  to  the  application  of  the 
provisions  of  this  rule,  if  the  challenge 
involves  any  decision  of  an  inspector 
relating  to  inspection  services  provided 
under  the  FMIA.  The  applicable 
administrative  procedures  specified  in  9 
CFR  part  335  must  be  exhausted  prior 
to  any  judicial  challenge  to  the 
application  of  the  provisions  of  this  rule 
with  respect  to  labeling  decisions. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601).  The  proposed  regulation  would 
make  available  to  meat  processors  an 
additional,  alternative  tripe-denuding 
formulation  that  would  contain  sodium 
citrate  as  an  ingredient.  The  sodium 
citrate  formulation  could  be 
manufactured  and  sold  in  liquid  form 
and  used  in  existing  or  newly  developed 
tripe  denuding  equipment.  The  sodium 
citrate-containing  formulation  could  be 
used  most  efficiently  in  the  new 
equipment  and  contribute  to  improved 
tripe  production.  Small  establishments 
could  benefit  from  the  use  of  the  sodium 
citrate  product. 

Background 

Under  the  Federal  Meat  Inspection 
Act  (21  U.S.C.  601  et  seq.],  FSIS 
provides  for  mandatory  inspection  of 
meat  and  meat  food  products  shipped  in 
interstate  and  foreign  commerce.  The 
Act  prohibits  the  addition  of  any 
substance  to  any  meat  or  meat  food 
product  that  may  render  the  product 
adulterated  (21  U.S.C.  601).  Section 
318.7(a)(1)  of  the  Federal  meat 
inspection  regulations  (9  CFR  318.7) 
prohibits  the  use  of  any  substance  in  the 
preparation  of  any  product  unless  its 
use  is  approved  in  §  318.7(c)|4)  of  the 
Federal  meat  inspection  regulations  (9 
CFR  318.7),  which  is  the  chart  of 
substances  acceptable  for  use  in  the 
preparation  of  products,  or  unless  it  is 
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approved  elsewhere  in  the  regulations 
or  it  is  approved  by  the  Administrator. 

In  1990,  a  manufacturer  of  processing 
aids  and  other  direct  food  ingredients 
petitioned  the  Food  and  Drug 
Administration  (FDA)  and  FSIS  to 
approve  the  use  of  several  compounds, 
including  sodiiun  citrate,  for  use  in 
denuding  tripe.  Tripe  denudation — ^the 
removal  of  mucous  membranes  from 
beef  stomachs— is  a  necessary  step  in 
the  cleaning  and  preparation  of  tripe  for 
use  as  human  food.  FSIS  has  reviewed 
the  data  and  other  information 
submitted  by  the  petitioner  and  has 
determined  that  the  proposed  use  of 
sodium  citrate  would  not  result  in 
product  adulteration  or  misbranding. 

FDA  lists  sodium  citrate  as  generally 
recognized  as  safe  when  used  in 
accordance  with  good  manufacturing 
practice  in  an  amount  not  in  excess  of 
that  required  to  achieve  its  intended 
effect  (21  CFR  182.1751).  In  an  August 
24, 1992,  letter  to  the  petitioner,  FDA 
reported  this  fact  and  stated  that  it 


would  have  “no  objection  to  (sodium 
citrate’s]  addition  to  the  tripe-denuding 
mixture  Icontemplated  by  ^e 
petitioner]  providing  that  it  is  used  in 
accordance  with  go^  manufacturing 
practice.”  •  FDA  frirther  stipulated  that* 
the  sodium  citrate  used  be  of  food-grade 
quality  and  that  the  quantity  used  not  be 
in  excess  of  the  amount  reasonably 
required  to  accomplish  its  intended 
effect. 

FSIS  is  proposing  to  amend 
§  318.7(c)(4)  of  the  Federal  meat 
inspection  regulations  to  permit  the  use 
of  sodium  citrate  as  a  tripe  denuding 
agent  in  combination  with  other 
approved  agents,  in  an  amount 
sufficient  to  accompli^  the  intended 
effect.  Use  of  sodium  citrate  for  this 
purpose  would  be  subject  to  the 
condition  that  the  substance  be  removed 
from  the  denuded  tripe  by  rinsing  with 
potable  water. 

List  of  Subjects  in  9  CFR  Part  318 

Food  additives.  Meat  inspection. 


For  the  reasons  set  out  in  the 
preamble,  9  CFR  part  318  is  proposed  to 
be  amended  as  follows: 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450, 1901-1906;  21 
U.S.C  601-695: 7  CFR  2.17,  2.55. 

2.  Section  318.7(c)(4)  would  be 
amended  by  adding  to  the  chart  of 
substances,  under  the  Class  of  substance 
“Denuding  agents;  may  be  used  in 
combination.  Must  be  removed  frnm 
tripe  by  rinsing  with  potable  water.”  the 
substance  sodium  citrate  in  alphabetical 
order  as  follows: 

S  318.7  Approval  of  substances  for  use  In 
the  preparation  of  products. 
***** 

(c)  *  *  * 

(4)  •  *  * 


Class  of  substances 


Substances  Purpose  Products  Amount 


Denuding  Agents;  may  be  used  in  combination.  Must  Sodium  Citrate . do . . . do _ _  Do. 

be  removed  from  tripe  by  rinsing  with  potable 
water. 


Done  at  Washington,  DC,  on  December  27, 
1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  94-105  Filed  1-4-94;  8:45  am] 
BILUNO  CODE  34ie-DIII-M 


9  CFR  Part  381 
[Docket  No.  92-026P] 

RIN  0583-AB65 

Usa  of  Tiisodium  Phosphate  on  Raw, 
Chilled  Poultry  Carcasses 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  FSIS  is  proposing  to  amend 
the  poultry  products  inspection 
regulations  to  permit  the  application  of 
trisodium  phosphate  (TSP)  on  raw, 
chilled  poultry  carcasses  passed  for 
wholesomeness.  TSP  would  be 
permitted  as  an  antimicrobial  agent  on 
such  poultry  carcasses  at  a  level  of  8  to 
12  percent.  The  TSP  treatment  solution 


■  A  copy  of  this  lettar  is  available  from  the  FSIS 
Hearing  Clerk,  USDA.  14th  k  Independence 


would  be  maintained  at  a  temperature  of 
45®  F.  to  55®  F.  and  applied  by  spraying 
or  dipping  carcasses  for  up  to  15 
seconds.  Tests  conducted  by  industry 
have  shown  that  the  use  of  TSP  at  a 
level  of  8  to  12  percent  reduces 
microbial  populations  on  raw,  chilled 
poultry  surfaces.  This  proposed  rule  is 
in  response  to  a  petition  filed  by  Rhone- 
Poulenc,  Inc.,  Cranbury,  New  Jersey. 
DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 

ADDRESSES:  Written  comments  to: 

Policy  Office,  Attn:  Diane  Moore,  room 
3171,  South  Agriculture  Building.  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  Oral  comments,  as  provided 
under  the  Poultry  Products  Inspection 
Act  (PPIA),  should  be  directed  to  Dr. 
William  O.  James  at  (202)  720-3219. 
(See  also  “Comments”  under 
SUPPLEMENTARY  INFORMATION.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  William  O.  James,  Director, 
Slaughter  Inspection  Standards  and 
Procedures  Division,  Science  and 
Technology.  Food  Safety  and  Inspection 


Avenae,  SW.,  room  3175,  South  Agricuhoro 
Building,  Washington,  DC  20250. 


Service,  U.S.  Department  of  Agriculture. 
Washington.  DC  20250;  (202)  720-3219. 

SUPPLEMENTARY  MFORMATION: 

Executive  Order  12866 

FSIS  has  determined  that  this 
regulatory  action  is  not  a  significant  rule 
under  Executive  Order  12866.  It  would 
not  likely  result  in  a  rule  that  may  (1) 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
afreet  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 
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Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  This  proposed  rule 
would  provide  for  the  use  of  TSP  as  an 
antimicrobial  treatment  on  raw.  chilled 
poultry  carcasses  passed  for 
wholesomeness. 

States  and  local  Jurisdictions  are 
preempted  under  the  Poultry  Products 
Inspection  Act  (PPIAJ  from  imposing 
any  requirements  with  respect  to 
federally  inspected  premises  and 
facilities,  and  operations  of  such 
establishments,  that  are  in  addition  to. 
or  different  than,  those  imposed  under 
the  PPIA.  States  and  local  jurisdictions 
are  also  preempted  under  the  PPIA  from 
imposing  any  marking,  labeling, 
packaging,  or  ingredient  requirements 
on  federally  inspected  poultry  products 
that  are  in  addition  to,  or  different  than, 
those  imposed  under  the  PPIA.  States 
and  local  Jurisdictions  may,  however, 
exercise  concurrent  Jurisdiction  over 
poultry  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  poultry 
products  that  are  misbranded  or 
adulterated  under  the  PPIA  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  States  and 
local  Jurisdictions  may  also  make 
requirements  or  take  other  actions  that 
are  consistent  with  the  PPIA,  with 
respect  to  any  other  matters  regulated 
under  the  PPIA. 

Under  the  PPIA.  States  that  maintain 
poultry  inspection  programs  must 
impose  requirements  on  State-inspected 
prc^ucts  and  establishments  that  are  at 
least  equal  to  those  required  under  the 
PPIA.  These  States  may,  however, 
impose  more  stringent  requirements  on 
such  State-inspected  products  and 
establishments. 

In  the  event  of  its  adoption,  no 
retroactive  effect  would  be  given  to  this 
proposed  rule,  and  applicable 
administrative  procedures  must  be 
exhausted  before  any  Judicial  challenge 
to  the  application  of  these  provisions. 
Those  administrative  procedures  are  set 
forth  in  9  CFR  381.35. 

Effect  on  Small  Entities 

The  Administrator,  FSIS,  has 
determined  that  the  proposed  rule 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 
The  proposed  rule  would  permit  the  use 
of  TSP  at  the  establishment's  option. 

Establishments  that  decide  to  use  TSP 
as  an  antimicrobial  agent  on  their 
products  would  incur  a  one-time 
expense  for  the  necessary  equipment 
and  an  ongoing  cost  for  pur^asing  TSP. 


The  cost  for  the  treatment  equipment 
would  be  approximately  $45,000  per 
processing  line.  The  cost  for  the  TSP 
would  average  about  ’A  cent  per  bird. 

The  production  of  ready-to-cook 
poultry  containing  lower  amounts  of 
bacteria  than  such  poultry  now 
available  would  contribute  to  the 
national  effort  to  reduce  the  incidence 
of  pathogenic  bacteria  in  foods.  Most 
consumers  are  willing  to  pay  more  for 
poultry  products  that  are  raised  or 
processed  in  a  way  that  reduces  the 
levels  of  Salmonella  on  such  products.’ 
Therefore,  the  market  for  TSP-treated 
poultry  carcasses  would  likely  attract 
most  consumers  who  desire  additional 
protection  horn  harmful 
microorganisms.  In  turn,  poultry 
establishments  that  market  TSP-treated 
poultry  carcasses  could  benefit  horn 
increased  sales. 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
proposal.  Written  comments  should  be 
sent  to  the  Policy  Office  at  the  address 
shown  above  and  should  refer  to  Docket 
Number  92-026P.  Any  person  desiring 
opportunity  for  oral  presentation  of 
views,  as  provided  under  the  PPIA, 
should  make  such  request  to  Dr.  James 
at  (202)  720-3219  so  that  arrangements 
may  be  made  for  such  views  to  be 
presented.  A  record  will  be  made  of  all 
such  oral  comments.  Copies  of  all 
comments  submitted  in  response  to  this 
proposal  will  be  available  for  public 
inspection  in  the  Policy  OfHce  between 
9  a.m.  and  12:30  p.m.  and  between  1:30 
and  4  p.m.,  Monday  through  Friday. 

Background 

FSIS  is  responsible  for  assuring  that 
poultry  products  distributed  in 
commerce  are  wholesome,  not 
adulterated,  and  properly  marked, 
labeled,  and  packag^.  Under  the  PPIA 
(21  U.S.C  451-470),  FSIS  provides 
mandatory  inspection  of  poultry  and 
poultry  products  shipped  in  interstate 
and  foreign  commerce,  as  well  as  in 
designated  States.  Continuous 
inspection  of  poultry  slaughtering 
establishments  is  intended  to  assure  that 
hesh,  ready-to-cook  poultry  carcasses 
and  parts  are  firee  of  visible  signs  of 
disease  and  contamination.  FSIS 
inspectors  examine  the  outside,  inside, 
and  viscera  of  all  birds  present^  for 
infection. 

Because  raw  poultry  furnish  a  rich 
medium  for  the  potential  growth  of  both 
beneficial  and  harmful  microorganisms. 


<  Rhone-Poulenc  Food  Buyer  Telephone  Survey, 
lanuary  1993.  A  copy  of  this  survey  is  available  (at 
public  inspection  in  the  ofTice  of  the  FSIS  Hearing 
Clerk. 


it  has  been  assumed  traditionally  that  a 
certain  level  of  microbial  activity  on  the 
surface  tissues  of  raw  poultry  was 
unavoidable.  Consequently,  poultry 
slaughter  inspection  activities  have 
focused  on  the  organoleptic  detection  of 
poultry  diseases  or  other  abnormalities 
in  carcasses  and  parts  that  would  render 
the  products  adulterated  or 
unwholesome. 

Over  the  years,  scientific  and  public 
concern  about  microbiological 
contamination  of  pmultry  products  has 
expanded  from  the  processing  of  such 
products  to  conditions  under  which 
poultry  are  slaughtered,  and  even  to 
preslaughter  poultry  production.  FSIS 
has  encouraged  the  scientific 
community  and  the  regulated  industry 
to  develop  slaughtering  and  processing 
methods  and  treatments  that  would 
yield  raw  poultry  products  that  are  as 
free  as  practicable  of  pathogenic 
bacteria.  The  control  of  miscrooganisms 
on  raw  poultry  has  been  given  a  high 
priority  on  FSIS’s  research  agenda. 

Researchers  estimate  that  from  6.5 
million  to  33  million  Americans,  or  3  to 
14  percent  of  the  population,  become  ill 
each  year  from  consumption  of  foods 
containing  microorganisms.  An 
estimated  9,000  of  these  illnesses  result 
in  death,  or  4  in  100,000  people. 

Chapter  4  of  a  1985  report  by  the 
National  Research  Council/National 
Academy  of  Sciences,  Meat  and  Poultry 
Inspection:  The  Scientific  Basis  of  the 
Nation’s  Program,  recommended,  in 
part,  that  the  poultry  inspection 
program  be  refocus^  to  place  greater 
emphasis  on  microbiological  and 
chemical  testing.2  Since  the  issuance  of 
that  report,  FSIS  has  given  greater 
priority  to  microbiological  and  chemical 
testing. 

Among  the  diseases  caused  by 
foodbome  microorganisms,  the  one 
receiving  the  most  publicity  in  recent 
years  has  been  salmonellosis.  This 
common  human  intestinal  disorder  was 
estimated  to  cost  Americans 
approximately  $1  billion  in  1987. 

Much  of  the  concern  about 
Salmonella  in  the  food  supply  has 
focused  on  chicken.  FSIS  has 
encouraged  and  permitted  the  industry 
to  use  technologies  such  as  counterflow 
scalders,  chlorinated  inplant  water,  and 
ionizing  radiation  to  reduce  Salmonella 
and  other  pathogenic  bacteria. 

Rhone-Poulenc,  Inc.,  Petition 

FSIS  has  been  petitioned  by  Rhone- 
Poulenc,  Inc.,  Cranbury,  New  Jersey,  to 


z  A  copy  of  Qiapter  4  of  this  report  is  available 
for  public  inspection  In  the  office  of  the  FSIS 
Hearing  Clerk.  Page  S3  contains  the  referenced 
reconunendation. 
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permit  the  use  of  food-grade  TSP  as  a 
processing  aid  in  post-chill  poultry 
slaughter  operations.3  The  petitioner 
requested  the  use  of  a  treatment  solution 
consisting  of  TSP  dissolved  in  water  to 
a  concentration  of  10  percent,  plus  or 
minus  2  percent  (8  to  12  percent).  The 
petitioner  requested  exposure  of  the 
poultry  to  the  TSP  treatment  solution 
for  no  more  than  15  seconds,  with  the 
TSP  treatment  solution  being 
maintained  at  50®  F.,  plus  or  minus  5® 

F.  (45®  F.  to  55®  F.). 

The  petitioner  supplied  data 
demonstrating  that  the  use  of  TSP, 
under  the  parameters  addressed  above, 
is  effective  in  reducing  the  levels  of 
bacteria,  including  pathogenic  bacteria, 
found  on  raw,  chilled  poultry  carcasses. 
Immediately  after  chilling,  poultry 
carcasses  that  have  been  passed  for 
wholesomeness  enter  the  TSP  treatment 
system.  Chilled  poultry  carcasses  are 
either  sprayed  with  or  dipped  in  the 
TSP  treatment  solution  for  no  more  than 
15  seconds.  The  concentration  of  TSP 
used  in  various  studies  conducted  by  or 
for  the  petitioner  ranged  from  8  to  12 
percent  in  water,  at  temperatures 
"anging  from  45®  F.  to  55®  F. 

Data  from  the  petitioner  included 
csults  of  studies  conducted  by  the 
Pennsylvania  State  Sensory  Laboratory 
for  Rhone-Poulenc,  Inc.,  on  consumer 
acceptability  of  cooked  poultry  derived 
from  TSP-treated  poultry  carcasses. 
These  studies  show  no  signiHcant 
difrerence  in  taste  or  appearance 
between  cooked  poultry  from  TSP- 
treated  poultry  carcasses  and  cooked 
poultry  from  untreated  poultry. 

The  petitioner  also  provided  study 
results  concerning  moisture  pickup  and 
residue  findings  in  poultry  carcasses 
treated  with  TSP.  According  to  these 
study  results,  the  moisture  pickup  in 
TSP-treated  poultry  carcasses  does  not 
exceed  regulatory  limits  for  moisture 
absorption  as  prescribed  in  9  CFR 
381.66(d)(5).  Residue  findings  ranged 
from  —0.25  percent  to  0.11  percent, . 
showing  that  virtually  no  residue  of  the 
TSP  solution  remains  on  or  in  the 
treated  poultry  carcasses. 

FSIS  Studies  on  TSP 

FSIS  also  conducted  studies  to 
determine  the  efficacy  of  TSP  on  raw, 
chilled  poultry  carcasses.^  These  studies 
show  that  the  use  of  TSP  on  raw,  chilled 
poultry  carcases  results  in  statistically 
significant  reductions  in  the  levels  of 
bacteria.  Summary  statistics  of  bacterial 
plate  counts  were  used  in  all  statistical 

3  A  copy  of  this  petition  is  available  for  public 
inspection  in  the  ofHce  of  the  FSIS  Hearing  Clerk. 

*  A  copy  of  the  study  results  is  available  for 
public  inspection  the  office  of  the  FSIS  Hearing 


analyses  based  on  the  arithmetic  average 
and  statistical  significance  was 
determined  through  nonparametric 
procedures  using  the  relative  rank  of 
values.  Analyses  of  256  carcass-rinse 
samples  collected  at  a  federally 
inspected  establishment  over  4  days 
indicated  that  carcasses  had  average 
aerobe  plate  counts  of  328  before  TSP 
application,  and  78  after  application; 
Enterobacteriaceae  counts  of  25.5  before 
TSP  application,  and  2.7  after 
application;  and  Escherichia  coli  counts 
of  10.1  before  TSP  application,  and  0.2 
after  treatment.  Although  these 
particular  studies  found  no  salmonellae 
in  untreated  or  treated  carcasses, 
preliminary  results  from  industry  group 
testing  show  that  TSP  is  also  effective  in 
reducing  salmonellae  on  raw  poultry. 
Studies  on  moisture  absorption 
resulting  from  the  use  of  TSP  found  no 
inconsistencies  with  data  furnished  by 
the  petitioner. 

Food  Additive  Status 

TSP  is  listed  in  the  Food  and  Drug 
Administrated  (FDA)  regulations  as 
generally  recognized  as  safe  (GRAS)  for 
multiple  purpose  use  in  accordance 
with  good  manufacturing  practice  (21 
CFR  182.1778). 

FDA  evaluated  the  petitioner's  request 
for  the  use  of  TSP  as  a  processing  aid 
in  poultry  and  concluded  that  the 
treatment  leaves  no  residues  on  the 
product  that  could  be  harmful  to 
consumers.  Therefore,  in  an  August  25, 
1992,  letter,  FDA  approved  the  use  of 
TSP  as  a  processing  aid  on  raw  poultry, 
under  conditions  to  be  established  by 
FS1S.3 

The  Proposal 

The  Administrator  has  determined 
that  (1)  the  use  of  TSP  on  raw,  chilled 
poultry  carcasses  is  in  compliance  with 
applicable  FDA  requirements,  (2)  its  use 
is  functional  and  suitable  for  the 
intended  purpose,  (3)  the  substance  is 
used  at  the  lowest  acceptable  level  to 
consistently  achieve  the  desired 
reduction  of  pathogenic  bacteria  as 
determined  in  specific  cases,  and  (4)  the 
use  of  this  substance  on  raw,  chilled 
poultry  carcasses  at  the  stated  level  will 
not  render  the  treated  product 
adulterated,  misbranded,  or  otherwise 
not  in  accordance  with  the  requirements 
of  the  PPIA. 

Therefore,  FSIS  is  proposing  to  amend 
the  poultry  products  inspection 
regulations  at  9  CFR  381.147(f)(4)  to  add 
antimicrobial  agents  as  a  new  class  of 

Clerk.  After  carcasses  had  been  chilled  and  hung  on 
a  moving  shackle  line,  they  were  dipped  for  15 
seconds  in  an  8  percent)  plus  or  minus  2  percent) 
TSP  solution  at  a  temperature  of  7.7  *C  (plus  or 
minus  2  *0.)  (42  ‘F.  to  49.5  'F.). 


substance  for  use  on  poultry  products, 
and  to  add  TSP  as  an  approved 
antimicrobial  agent.  As  requested  by  the 
petitioner,  TSP  would  be  permitted  for 
use  on  raw.  chilled  poultry  carcasses 
passed  for  wholesomeness  at  a  level  of 
8  to  12  percent.  The  TSP  treatment 
solution  would  be  maintained  at  45  ®F. 
to  55  ®F.,  and  would  be  applied  either 
by  spraying  or  dipping  the  raw,  chilled 
poultry  carcasses  for  no  more  than  15 
seconds.  FSIS  has  determined,  through 
review  of  the  petitioner’s  data  and  its 
own  study  results,  that  15  seconds  is  the 
maximum  time  necessary  to  coat  all 
surfaces  of  the  poultry  carcasses  with 
the  TSP  solution.  FSIS  is  proposing  the 
application  of  TSP  by  spraying,  as  well 
as  by  dipping,  to  permit  the  use  of  any 
existing  spraying  equipment  in 
establishments,  and  thus  reduce  the 
costs  incurred  by  establishments  to  set 
up  the  TSP  treatment  system. 

Although  the  use  of  TSP  would  not 
eliminate  the  need  for  continuing 
careful  handling  of  raw  poultry 
products,  TSP  treatment  on  raw,  chilled 
poultry  carcasses  would  reduce  the 
levels  of  bacteria  that  may  be  present  on 
raw  poultry  carcasses. 

TSP  leaves  virtually  no  residue  on  or 
in  the  carcass  of  treated  poultry  that 
would  require  the  labels  of  such  treated 
product  to  show  the  presence  of  TSP. 
Therefore,  poultry  producers  opting  to 
use  TSP  would  not  be  required  to  revise 
their  product  labels. 

List  of  Subjects  in  9  CFR  Part  381 

Poultry  and  poultry  products. 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  is  proposing  to  amend 
the  poultry  products  inspection 
regulations  as  follows: 

PART  381— MANDATORY  POULTRY 
PRODUCTS  INSPECTION 

1.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450,  21  U.S.C  451- 
470,  7  CFR  2.17,  2.55. 

2.  In  Table  I  of  §  371,147(f)(4),  a  new 
class  of  substance  titled  “Antimicrobial 
agents”  would  be  added  and  the 
substance  “Trisodium  phosphate” 
would  be  added  to  the  new  class  of 
substance  to  read  as  follows: 

§381.147  Restrictions  on  the  use  of 
substances  in  poultry  products. 
***** 

(0*  *  * 

(4)*  *  ® 

9  A  copy  of  FDA's  approval  letter  is  available  for 
public  inspection  in  the  office  of  the  FSIS  Hearing 
Clerk. 
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Class  d  substance 

Substance 

Purpose 

Products 

Amount 

•  • 

9 

• 

• 

• 

AntMniaobiai  agents _ Tnsotfium  phosphate _ To  reduce  microbiat  levels  Raw.  chitted  pouftry  car-  8  to  12  percent;  abk/bon  to 

casses.  be  maintained  at  45*  F. 

to  55*  F.  and  applied  by 
sprayirtg  or  rttpping  car¬ 
casses  tor  up  to  15  sec¬ 
onds  in  accordance  with 
21  CFR  182.1778. 


Dom  at  Washington,  DC,  on  Decerober  27, 
1993. 

Eugene  Branstool, 

Assistant  Secretary,  kSorketing  and  inspection 
Services. 

(FR  Dor,  94-104  Filed  1-4-94;  8:45  am) 
BiLUNe  coot  Mro-mMt 


DEPAFTTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Chapter  I 

{Summary  Notice  No.  PR-e3-21] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA*s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulem^ing  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public’s  awareness  of,  and  participation 
in,  this  aspect  of  FAA’s  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DA't  £S:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
by  March  7, 1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

_ .  800  Independence  Avenue  SW., 

Washington,  DC  20591. 


The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Ave.,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
tel^hone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Issued  In  Washington,  DC.  on  December 
28. 1993. 

Joseph  Conte, 

Acting  Assistant  Chief  Counsel. 

Petitioiis  for  Rulemaking 

Docket  No.:  27542. 

Petitioner:  Ms.  Debra  Russi. 

Reguiations  Affected:  14  CFR  105. 
Description  of  Fuiechange  Sought:  To 
require  all  parachute  training  be 
performed  in  accordance  with  the 
United  States  Parachute  Association 
(USPA)  training  program  or  in 
accordance  with  a  plan  approved  by 
the  Federal  Aviation  Administration 
(FAA);  incorporated  by  reference  the 
USPA  training  program  in  part  105; 
and  require  that  the  operator  of  an 
aircraft  immediately,  and  by  the  most 
expeditions  means  available,  notify 
the  nearest  FAA  Air  Traffic  Facility 
when  a  sport  parachute  accident/ 
incident  occurs  involving  a  person 
who  made  an  intentional  jump  firom 
that  aircraft. 

Petitioner’s  Reason  for  the  Request:  The 
petitioner  feels  that  this  amendment 
is  needed  to  protect  the  citizens  of  the 
United  States  of  America,  who  wish 
to  participate  in  sport  parachuting,  by 
providing  participants  the  assurance 
of  a  training  course  which  adheres  to 
approved  specifications;  and,  in  the 
event  of  a  parachute  accident,  the 


proposed  changes  would  facilitate 
prompt  notification  of  the  nearest 
FAA  field  office,  enabling  timely 
investigative  procedures. 

|FR  Doc.  94-134  Filed  1-4-94;  8:45  am) 
Btt.UNG  COOC 


14  CFR  Parts  27  and  29 

Future  Harmonized  Rotorcraft 
Rulemaking;  Normal  Category 
Maximum  Weight;  Meeting 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  FAA  is  announcing  a 
public  meeting  to  discuss  the  use  of 
Aviation  Rulemaking  Advisory 
Commission  procedures  in  future 
harmonized  rulemaking.  Once  specific 
rulemaking  topic  that  will  be  discussed 
is  a  proposed  increase  in  the  current 
maximiun  gross  weight  limitation  of 
6,000  pounds  for  certification  as  a 
normal  category  rotorcraft. 

DATES:  The  meeting  will  begin  at  9  a.m. 
PDT  on  February  2, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Anaheim  Marriott,  Ballrooms  E  and 
G,  700  West  Convention  Way,  Anaheim, 
California  92802,  telephone  714-750- 
8000  (headquarters  hotel  for  the 
Helicopter  Association  Internationa) 

Heli  Expo  ’94). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Eric  Bries,  Manager,  Rotorcraft 
Standards  Staff,  ASW-110,  FAA, 
Rotorcraft  Directorate,  Fort  Worth, 

Texas  76193-0110,  telephone  (817) 
222-5110  or  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA), 
Rotorcraft  Directorate,  has  recently 
completed  a  series  of  harmonization 
meetings  with  the  Helicopter 
Airworthiness  Study  Group  (HASG)  of 
the  European  Joint  Airworthiness 
Authorities  (JAA).  The  meetings  were 
supplemented  with  )oint  authorities  and 
industry  meetings.  These  meetings 
resultea  in  the  issuance  of  European 
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Joint  Airworthiness  Requirements  27 
(September  1993)  and  29  (November 
1993),  which  are  in  basic  harmonization 
with  Federal  Aviation  Regulations  parts 
27  emd  29  (FAR  27  and  29).  Current 
rulemaking  using  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  is  intended  to  amend  FAR  27 
and  29  to  complete  the  harmonization 
process  for  existing  rules. 

To  assure  future  rotorcrafl  rulemaking 
is  harmonized  to  the  greatest  extent 
practical  and  to  provide  information  on 
rulemaking  using  the  ARAC.  the  FAA 
believes  that  a  public  meeting  is 
warranted. 

The  public  meeting  will  also  be  used 
to  discuss  draft  revisions  for  Advisory 
Circular  (AC)  27-1,  Change  3,  and  AC 
29-2A,  Change  2  (58  FR  67893, 

December  22, 1993). 

Future  Harmonized  Rotorcraft 
Rulonaking — General 

Status  reports  on  the  current 
harmonization  efforts  will  be  made  by 
American  and  European  authorities  and 
industry  representatives.  A  presentation 
on  the  ARAC  will  be  made.  Discussion 
will  follow  the  presentation  and  will 
focus  on  the  following  items: 

—ARAC 

— International  Harmonization  of 

rulemaking 

— Future  rotorcraft  rulemaking — general 

Normal  Category  Maximum  Gross 
Weight  of  6,000  Pounds 

Since  1956  the  FAA  has  based  the 
primary  and  obvious  distinction 
between  normal  and  transport  category 
rotorcraft  certification  requirements  on 
the  maximum  certificated  gross  weight 
of  the  aircraft.  The  upper  gross  weight 
limit  for  normal  category  rotorcraft  was 
set  at  6,000  pounds,  bas^  on  existing 
and  anticipated  designs.  All  rotorcraft 
above  the  6,000  pounds  maximum 
certificated  gross  weight  are  required  to 
be  certificate  in  the  transport  category. 

Recently  the  FAA  received  two 
requests  for  exemptions  from  this 
criteria  and  numerous  recommendations 
for  varying  degrees  of  changes  to  the 
airworthiness  standards.  The  FAA 
recognizes  that  helicopters,  and  their 
operational  roles,  have  evolved  since 
the  O.OOO-pound  rule  was  established  in 
1956,  and  therefore  some  changes  may 
be  warranted.  Based  on  this  recognition, 
the  FAA  developed  an  issue  paper 
entitled  “Certification  Categories  for 
Civil  Rotorcraft.”  This  paper  will  be 
used  to  facilitate  discussion  at  the 
public  meeting.  Copies  of  the  paper 
have  been  mailed  to  interested  parties. 
Additional  interested  parties  who  have 
not  received  a  copy  of  the  paper  by 
January  1, 1994,  may  obtain  a  copy  by 


contacting  the  person  listed  under  “FOR 
FURTHER  INFORMATION  CONTACT.” 

Meeting  Procedures 

The  meeting  is  being  chaired  by  the 
Rotorcraft  Directorate.  Participants  will 
include  FAA  representatives  from  Flight 
Standards,  Legal  Coimsel,  and  the  Office 
of  International  Aviation;  JAA 
representatives  from  engineering  and 
operations;  and  industry  groups  from 
the  U.S.  and  Europe. 

The  following  procedures  will  be 
used  to  conduct  Uie  meeting: 

1.  Registration  will  be  from  8-9  a.m. 
PDT  on  February  2, 1994.  There  will  be 
no  registration  fee.  Preregistration  is 
recommended  and  may 
accomplished  by  contacting  the  person 
listed  under  the  caption  “FOR  FURTHER 
INFORMATION  CONTACT.” 

2.  The  meeting  will  be  recorded  by  a 
court  reporter,  and  transcripts  will  be 
available  for  purchase  directly  frtjm  the 
court  reporter. 

3.  Statements  by  the  FAA  will  be 
made  to  facilitate  discussion  and  should 
not  be  taken  as  expressing  a  final  FAA 
position. 

4.  The  FAA  will  consider  all  material 
presented  at  the  meeting  by 
participants.  Handouts  will  be  accepted 
at  the  discretion  of  the  chairperson; 
however,  enough  copies  should  be 
provided  for  distribution  to  all 
participants. 

Issued  in  Fort  Worth,  Texas,  on  December 
20. 1993. 

Henry  A.  Armstrong, 

Acting  Manner,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  94-224  Filed  1-4-94;  8:45  am) 
BILUNQ  CODE 


14CFRPart39 
pocket  No.  93-SW-17-AD] 

Airworthiness  Directives;  Beii 
Heiicopter  Textron,  inc.  Modei  205A, 
205A-1, 205B,  212,  and  412  Series 
Heiicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM), 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bell  Helicopter  Textron,  Inc. 
Model  205A.  205A-1,  205B,  212,  and 
412  series  helicopters.  This  proposal 
would  require  removal  and  replacement 
of  a  certain  design  main  transmission 
lower  planetary  spider  (spider)  and 
would  establish  a  2,500  hours’  time-in¬ 
service  retirement  life  for  the  spider. 


This  proposal  is  prompted  by  five 
failures  of  the  spider  that  occurred 
during  the  manufacturer’s  fatigue  tests. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fatigue 
failure  of  the  spider,  failure  of  ^e  main 
transmission,  and  subsequent  loss  of 
control  of  the  helicopter. 

DATES:  Comments  must  be  received  by 
February  22, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  No.  93-SW-17-AD,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76137.  Comments  may  be  inspected  at 
this  location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  frt)m 
Bell  Helicopter  Textron,  Inc.,  P.O.  Box 
482,  Fort  Worth.  Texas  76101.  This 
information  may  be  examined  at  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel,  2601  Meacham  Boulevard, 
room  663,  Fort  Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Horn,  Aerospace  Engineer. 
Rotorcraft  Certification  Office,  FAA, 
Rotorcraft  Directorate,  Fort  Worth, 

Texas  76193-0170,  telephone  (817) 
222-5159,  fax  (817)  222-5959. 

SUPPLEMENTARIfr  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propo^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
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postcard  on  which  the  following 
statement  is  made:  ‘‘Comments  to 
Docket  Number  93-SW-17-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-SW-17-AD,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76137, 

Discussion 

This  document  proposes  the  adoption 
of  a  new  airworthiness  directive  (AD) 
that  is  applicable  to  Bell  Helicopter 
Textron,  Inc.  (BHTl)  Model  205A, 
205A-1,  205B,  212,  and  412  series 
helicopters,  equipped  with  a  main 
transmission  lower  planetary  spider 
(spider),  part  number  (P/N)  412-049- 
785-101.  During  recent  BHTI  fatigue 
tests,  five  spiders  failed  due  to 
structural  fatigue.  Previously,  there  was 
no  retirement  life  established  for  the 
spider.  However,  based  on  these  test 
results,  the  FAA  proposes  to  establish  a 
2,500  hours*  time-in-service  (US) 
retirement  life  for  this  design  spider. 

This  condition,  if  not  corrected,  could 
result  in  fatigue  failure  of  the  spider, 
failiue  of  the  main  transmission,  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  revieweVl  and  approved 

(1)  BHTI  Alert  Service  Bulletin  (ASB) 
205-93-54,  dated  June  18, 1993, 
applicable  to  Model  205A-1  helicopters; 

(2)  ASB  205B-93-16,  dated  June  18, 
1993,  applicable  to  Model  205B 
helicopters;  (3)  ASB  212-93-83,  dated 
June  18, 1993,  applicable  to  Model  212 
helicopters;  and  (4)  ASB  412-93-72, 
Revision  A,  dated  June  18, 1993, 
applicable  to  Model  412  helicopters. 
Ibese  ASBs  describe  procedures  for  the 
removal,  retirement,  and  replacenaent  of 
certain  spiders  when  they  reach  2,500 
hours*  TIS. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would , 
require  removal  and  replacement  of 
spiders  with  less  than  2,400  hours*  TIS, 
prior  to  or  upon  attaining  2,500  hours* 
TIS  or.  for  spiders  with  2,400  hours*  or 
mcHe  TIS,  within  the  next  100  hours* 
US.  This  AD  also  establishes  a 
retirement  life  of  2.500  hours*  TIS.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

The  FAA  estimates  that  40  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  26  workhours  per 


helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  workhour.  Required  parts 
would  cost  approximately  $8,929  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$414,360. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certi^  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action’’ 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  EKJT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepcued  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Reg<ilations  as  follows: 

PART  39-AIRWORTHtNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^:  and  14  CFR 
11.89. 

$39.13  (Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bell  Helicopter  Textron,  Inc.:  Dod:et  No.  93- 
SW-17-AD. 

Applicability:  Model  205 A,  205A-1,  205B, 
212,  and  412  series  helicopters,  with  main 
transmisskm  lower  planetiuy  spider  (spider). 


part  number  (P/N)  412-040-785-101, 
installed,  certificated  in  any  category. 

Cranpliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  the  spider, 
that  could  result  in  failure  of  the  main 
transmission  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  followii^: 

(a)  For  spiders  with  2,400  hours’  or  more 
time-in-service  (TIS)  on  the  effective  date  of 
this  airworthiness  directive  (AD),  within  the 
next  100  hours’  TIS  remove  and  replace  the 
spider  with  an  airworthy  spider  in 
accordance  with  the  Accomplishment 
Instructions  of  Bell  Helicopter  Textron,  Inc. 
Alert  Service  Bulletin  (ASB)  205-93-54, 
dated  )une  18, 1993,  for  the  Models  205A  and 
205A-1;  ASB  205B-93-16,  dated  June  18. 
1993,  for  the  Model  205B;  ASB  212-93-83, 
dated  June  18. 1993,  for  the  Model  212;  and 
ASB  412-93-72,  Revision  A,  dated  June  18, 
1993,  for  the  Model  412  helicopters. 

(b)  For  spiders  with  less  than  2,400  hours’ 
TIS  on  the  effective  date  of  this  AD,  prior  to 
or  upon  attaining  2,500  hours’  TIS,  remove 
and  replace  the  spider  with  an  airworthy 
spider  in  accordance  with  the 
accomplishment  instructions  of  the 
appropriate  ASB  refmed  to  in  paragraph  (a). 

(c)  This  AD  revises  the  Airworthiness 
Limitations  Section  of  the  applicable 
helicopter  maintenance  manuals  by 
establishing  a  retirement  life  of  2,500  hours’ 
TIS  for  the  spider. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Certification  Office.  FAA, 
Rotorcrafl  Directorate.  Operators  should 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Rotorcraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AO,  if  any.  may  be 
obtained  firom  the  Rotorcraft  Certification 
Office. 

(e)  Special  flight  permits  may  be  issued  in 
acixirdance  with  PAR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Port  Worth,  Texas,  on  December 
3, 1993. 

laaMS  D.  Erickson, 

Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Servkx. 

|FR  Doc  94-140  Filed  1-4-94;  8:45  ami 
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ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Bell 
Helicopter  Textron,  Inc.  Model  214B, 
214B-1,  and  214ST  helicopters.  This 
proposal  would  establish  a  mandatory 
retirement  life  of  60,000  high-power 
events  for  the  main  rotor  tnmnion 
(trunnion),  which  is  currently  not  a  life- 
limited  part.  This  proposal  is  prompted 
by  the  manufacturer’s  analysis  and 
retesting  that  has  shown  that  the 
trunnion  is  sensitive  to  high-power 
events.  The  actions  speciFied  by  the 
proposed  AD  are  intended  to  prevent 
fatigue  failure  of  the  trunnion,  that 
.  could  result  in  loss  of  the  main  rotor 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  by 
February  22, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  No.  93-SW-2(>-AD,  4400 
Blue  Mound  Road,  bldg  3B,  room  158, 
Fort  Worth,  Texas  76106.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3K)0  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Horn,  Aerospace  Engineer, 
Rotorcraft  Certification  Office,  FAA, 
Rotorcraft  Directorate,  ASW-170,  Fort 
Worth,  Texas  76193-0170,  telephone 
(817)  624-5177,  fax  (817)  740-3394. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodiet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-SW-20-AD.’*  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-SW-20-AD,  4400  Blue  Mound  Road, 
bldg.  3B,  room  158,  Fort  Worth,  Texas 
76106. 

Discussion 

This  document  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Bell  Helicopter  Textron, 
Inc.  Model  214B,  214B-1,  and  214ST 
helicopters.  Recent  retesting  and 
analysis  has  shown  that  the  main  rotor 
trunnion  (trunnion),  part  number  214- 
010-230-101,  is  sensitive  to  high-power 
events.  High  power  events  are  takeoffi 
and  external  load  hits.  This  condition, 
if  not^corrected,  could  result  in  fatigue 
failure  of  the  trunnion,  loss  of  the  main 
rotor,  and  subsequent  loss  of  the  control 
of  the  helicopter. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  for  the  trunnion,  within  the  next 
25  hours’  time-in-service  after  the 
effective  date  of  this  AD,  (1)  creation  of 
a  component  history  card;  (2) 
accumulation  of  the  historical  high- 
power  events;  and  (3)  thereafter, 
recording  of  the  high-power  events  as 
they  occur.  Additionally,  the  proposed 
AD  would  establish  a  trunnion 
retirement  life  of  60,000  high-power 
events. 

The  FAA  estimates  that  15  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  16  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $10,929  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$29,523,  assuming  inspection  and 
modification  of  one-sixth  of  the  fleet  is 
retired  each  year. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govermnent.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action’’ 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule’’  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3^AIRWORTHINESS 
DIRECTIVES 

1.  'The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bell  Helicopter  Textron,  Inc.:  Docket  No.  93- 
SW-20-AD. 

Applicability:  Model  214B,  214B-1,  and 
214ST  helicopters,  equipped  with  main  rotor 
trunnion  (trunnion),  part  number  214-010- 
230-101,  certificate  in  any  category. 

Compliance:  Required  as  indicate,  unless 
accomplished  previously. 

To  prevent  fatigue  feilure  of  the  trunnion 
as  a  result  of  takeoffs  and  external  loads  lifts 
(high-power  events),  that  could  result  in  loss 
of  the  main  rotor  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following; 

(a)  Wi&in  the  next  25  hours’  time-in¬ 
service  after  the  effective  date  of  this 
airworthiness  directive  (AO),  accomplish  the 
following; 


558 


Federal  Register  /  Vol.  59,  No.  3  /  Wednesday,  January  5,  1994  /  Proposed  Rules 


(1)  Create  a  historical  service  record  or 
component  history  card  for  the  trunnion. 

(2)  Determine  the  actual  time-in-service  of 
the  trunnion  from  maintenance  records,  if 
possible.  If  the  actual  time-in-service  cannot 
be  determined,  use  a  time-in-service  of  900 
hours  per  year.  Prorate  the  hours  for  a  partial 
year. 

(3)  For  Model  214B  and  214B-1 
helicopters,  determine  and  record  the 
accumulated  high-power  events  on  the 
trunnion  as  follows; 

(i)  If  the  number  of  high-power  events  is 
unknown,  assign  12  hi^-power  events  for 
each  hour  time-in-service  obtained  in 
accordance  with  paragraph  (a)(2). 

(ii)  If  the  number  of  high-power  events  is 
known,  divide  that  number  by  2  and  record 
the  resulting  number  as  the  total 
accumulated  high-power  events. 

(4)  For  Model  214ST  helicopters, 
determine  and  record  the  accumulated  high- 
power  events  on  the  trunnion  as  follows: 

(i)  If  the  number  of  events  is  unknown, 
assign  11  high-power  events  for  each  hour 
time-in-service  obtained  in  accordance  with 
paraph  (a)(2). 

(ii)  If  the  number  of  high-power  events  is 
known,  record  that  number  as  the  total 
accumulated  high-power  events. 

(b)  After  the  effective  date  of  this  AD, 
continue  to  record  high-power  events  in  the 
aircraft  maintenance  record.  For  Model  214B 
and  214B-1  helicopters,  divide  the  number 
of  high-power  events  by  2  and  add  the 
resulting  number  to  the  previously  recorded 
sum.  For  Model  214ST  helicopters,  add  the 
high-power  events  to  the  previously  recorded 
sum. 

(c)  Remove  the  trunnion  and  replace  it 
with  an  airworthy  trunnion  in  accordance 
with  the  following: 

(1)  For  each  trunnion  with  59,400  or  more 
high-power  events  on  the  effective  date  of 
this  AD,  remove  and  replace  the  trunnion  on 
or  before  the  accumulation  of  an  additional 
600  high-power  events. 

(2)  For  each  trunnion  with  less  than  59,400 
high-power  events  on  the  effective  date  of 
this  AD,  remove  and  replace  the  trunnion  on 
or  before  attaining  60,000  high-power  events. 

(d)  This  AD  revises  the  helicopter 
Airworthiness  Limitations  Section  of  the 
maintenance  manual  by  establishing  a  new 
retirement  life  for  the  trunnion. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  edification  Office,  FAA, 
Rotorcraft  Directorate,  Fort  Worth,  Texas 
76193-0170.  Operators  shall  submit  their 
requests  throu^  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Fort  Worth,  Texas,  on  November 
5, 1993. 

Larry  M.  Kelly, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  94-143  Filed  1-4-94;  8:45  am| 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

28CFRPart65 
PNS  No.  144»-«21 
RIN  111&-AD40 

Emergency  Federal  Law  Enforcement 
Assistance;  Comment  Period  Extended 

agency:  Immigration  and  Naturalization 
Service.  Justice. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  This  notice  extends  the 
comment  period  for  the  Immigration 
Emergency  Fund  regulation  published 
on  November  5, 1993,  at  58  FR  58994. 
The  original  comment  period  expired  on 
December  6, 1993,  but  the  Immigration 
and  Naturalization  Service  received 
several  requests  horn  the  public  to 
extend  this  period. 

DATES:  Written  comments  must  bear  a 
postmark  dated  on  or  before  January  26, 
1994. 

ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  Director, 
Policy  Directives  and  Instructions 
Bran^,  Immigration  and  Naturalization 
Service,  425  I  Street,  NW.,  room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  the  letters  should  refer 
to  INS  No.  1449-92. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Coster,  Associate  General 
Counsel,  Immigration  and 
Naturalization  Service,  425  I  Street. 
NW.,  room  6100,  Washington,  DC 
20536,  telephone  (202)  514-2895. 

Dated:  December  22, 1993. 

Doris  Meissner, 

Commissioner. 

IFR  Doc.  94-176  Filed  1-4-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart97 

[PR  Docket  No.  93-305;  FCC  93-645) 

Vanity  Call  Sign  System 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rules. 

SUMMARY:  This  action  proposes  to 
authorize  the  use  of  vanity  call  signs  in 
the  amateur  service.  The  proposed  rules 
are  necessary  so  that  amateur  operators 
can  request  specific  call  signs  with 
letters  that  signify  something  of 
importance  to  them  such  as  their  initials 
or  their  nicknames.  This  proposal 
would  give  better  service  to  members  of 
the  amateur  community  because  it 
would  allow  them  to  choose  their  own 
calls  signs  provided  the  call  sign  chosen 
is  unassigned  and  within  the  h^ework 
of  the  license  class  held. 

DATES:  Comments  are  due  on  or  before 
March  7, 1994.  Reply  comments  are  due 
on  or  before  April  7, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  J.  DePont,  Federal 
Communications  Commission,  Private 
Radio  Bureau,  Washington,  E)C  20554, 
(202) 632-4964. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  adopted 
December  13, 1993,  and  released 
December  29, 1993.  The  complete  text 
of  this  Commission  action,  including 
the  proposed  rule  amendments,  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  center  (room  230),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  Notice  of  Proposed 
Rule  Making,  including  the  proposed 
rule  amendments,  may  also  be 
purchased  horn  the  Commission’s  copy 
contractor.  International  Transcription 
Services,  Inc.,  (ITS,  Inc.),  2100  M  Street. 
NW.,  suite  140,  Washington,  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  The  Licensing  Division  of  the 
Private  Radio  Bureau  is  installing  a  new 
automated  licensing  process  that  will 
give  it  the  capability  to  administer  a 
vanity  call  sign  system.  The 
Commission,  therefore,  on  its  own 
motion,  is  proposing  to  amend  the 
amateur  service  rules  to  implement  a 
system  wherein  amateur  station 
licensees  can  select  call  signs  of  their 
own  choice,  provided  they  are  not 
already  assigned  and  are  within  the 
framework  of  the  operator  license  class 
held  by  the  applicant. 

2.  The  vanity  call  sign  system  would 
be  in  addition  to  the  current  sequential 
call  sign  system  that  would  be 
continued  to  be  used  for  those 
applicants  who  do  not  want  a  vanity 
call  sign. 

3.  The  proposed  rules  would  allow 
the  licensee  of  an  existing  primary 
station  to  request  a  modiheation  of  the 
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licensee  to  show  a  call  sign  selected  by 
the  licensee.  This  privilege  would  also 
be  extended  to  the  license  trustee  of  an 
existing  club  station. 

4.  It  IS  also  proposed  to  administer  a 
club  and  military  recreation  station 
sequential  call  sign  system  under  our 
new  automated  licensing  process. 

5.  An  applicant  could  list  ten  call 
signs  on  the  application  form  in  order 
of  preference.  The  first  available  call 
sign  bom  the  applicant’s  list  would  be 
assigned.  If  none  of  the  call  signs  listed 
are  available,  the  automated  process 
would  reassign  the  call  sign  ^at  the 
applicant  had  vacated. 

6.  The  proposed  vanity  call  sign 
system  is  designed  to  be  practicable  to 
administer  and  simple  for  the  amateur 
commimity  to  use.  Comments  are 
invited  on  the  entire  proposal  and 
specifically  on  the  following  matters. 
Could  other  means,  such  as  magnetic 
computer  disks,  be  used  to  apply 
directly  to  the  Commission  for  a  vanity 
call  sign  in  lieu  of  the  traditional  paper 
application  form?  Could  some  type  of 
access  be  made  available  to  the  public 
to  check  with  the  Commission  for  call 
sign  availability?  What  options  are 
available  so  that  the  public  could  apply 
for  a  license  electronically  and  receive 
authorization  to  begin  operation  by  the 
same  means? 

7.  In  addition,  commenters  may  wish 
to  submit  alternatives  suggesting  ways 
that  military  recreation  and  RACES 
stations  might  be  able  to  be  brought  into 
a  system  that  would  afford  them  call 
signs  of  choice. 

8.  The  proposed  rules  are  set  forth  at 
the  end  of  this  document. 

9.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding. 

Ex  parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
peri^,  provided  they  are  disclosed  as  - 
specified  in  the  Conunission’s  Rules. 

See  generally  47  CFR  1.1202, 12.1203, 
and  1.1206(a). 

10.  In  accordance  with  section  605(b) 
of  the  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  605(b),  the  Commission 
certifies  that  the  proposed  rules  would 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities 
because  the  amateur  stations  that  are  the 
subject  of  this  proceeding  would  not  be 
authorized  to  transmit  any 
communications  where  the  station 
licensee  or  control  operator  has  a 
pecimiary  interest.  See  §  97.113(a)(3). 

11.  This  Notice  of  Proposed  Rule 
Making  and  the  proposed  rule 
amendments  are  issued  imder  the 
authority  of  sections  4(i)  and  303(r)  of 
the  Commimications  Act  of  1934,  as 
amended,  47  U.S.C  154(i)  and  303(r). 


12.  A  copy  of  this  Notice  of  Proposed 
Rule  Making  will  be  forwarded  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  97 
Club  stations.  Radio,  Vanity  call  signs. 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretaiy. 

Proposed  Rules 

Part  97  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066, 1082,  as 
amended;  47  U.S.C  §§  154,  303.  Interpret  or 
apply  48  Stat.  1064-1068, 1081-1105,  as 
amended:  47  U.S.C  1 51-1 55,  301-609, 
unless  otherwise  noted. 

2.  In  §  97.17,  paragraphs  (b),  (c),  (f), 
are  revised  and  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§  97.1 7  Application  for  new  license. 
***** 

(b)  Each  application  for  a  new 
amateur  service  license  must  be  made 
on  the  ^pper  FCC  form: 

(1)  FCX]  Form  610  for  a  new  operator/ 
primtuy  station  license; 

(2)  FCC  Form  610-A  for  a  reciprocal 
permit  for  alien  amateur  licensee;  and 

(3)  FCC  Form  610-B  for  a  new 
amateur  service  club  or  military 
recreation  station  license. 

(c)  Each  application  for  a  new 
operator/ primary  station  license  must  be 
submitted  to  the  VEs  administering  the 
qualifying  examination. 
***** 

(f)  One  imique  call  sign  will  be 
assigned  to  each  new  primary,  club,  and 
military  recreation  station  using  the 
sequential  call  sign  system  (call  sign  is 
selected  sequentially  by  the  FCC  ^m 
an  alphabetized  list  corresponding  to 
the  geographic  region  of  the  licensee’s 
mailing  address  and  class  of  operator 
license.)  The  FCC  will  issue  public 
announcements  detailing  the 
procedures  of  the  sequential  call  sign 
system. 

(g)  Each  application  for  a  new  club  or 
military  recreation  station  license  must 
be  submitted  to  the  FCC,  1270  Fairfield 
Road,  Gettysburg,  PA  17325-7245.  No 
new  license  for  a  RACES  station  will  be 
issued. 

3.  Section  97.19  is  revised  to  read  as 
follows: 

§  97.19  Application  for  a  vanity  call  aign. 

(a)  A  person  holding  an  operator/ 
primary  or  club  station  license  may 


request  a  modification  of  the  license  to 
show  a  call  sign  assigned  imder  the 
vanity  call  sign  system  (licensee  selects 
the  call  sign.) 

(b)  Each  request  for  a  modification  of 
an  operator/ primary  or  club  station 
license  to  show  a  new  call  sign  assigned 
under  the  vanity  call  sign  system  must 
be  made  on  FCC  Form  610-V.  The  form 
must  be  submitted  with  the  proper  fee 
to  the  address  specified  in  the  I^vate 
Radio  Services  Fee  Filing  Guide. 

(c)  Each  request  for  a  renewal  of  an 
operator/primary  or  club  station  license 
retaining  a  call  sign  assigned  under  the 
vanity  call  sign  system  must  be  made  on 
FCC  Form  610-V.  The  form  must  be 
submitted  with  the  proper  fee  to  the 
address  specified  in  the  Private  Radio 
Services  Fee  Filing  Guide.  To  renew  the 
license  without  retaining  a  vanity  call 
sign,  the  applicant  must  use  FCC  Form 
610  as  specified  in  §  97,21. 

(d)  The  following  persons  are  eligible 
to  ap^  for  a  new  vanity  call  sign: 

(1)  The  holder  of  a  valid  operator/ 
prim^  station  license:  and 

(2)  The  license  trustee  holding  a  club 
station  license. 

(e)  RACES  and  military  recreation 
stations  are  not  eligible  for  a  vanity  call 
sign. 

(f)  Only  unassigned  call  signs  are 
available  to  the  vanity  call  sign  system. 

(1)  A  call  sign  that  was  previously 
assigned  to  a  station  whose  license  has 
lapsed  is  not  available  to  the  vanity  call 
sign  system  for  2  years  following 
expiration  of  the  license. 

(2)  A  call  sign  assigned  to  a  station  of 
a  deceased  licensee  is  not  available  to 
the  vanity  call  sign  system  for  2  years 
following  the  licensee’s  death,  or  for  2 
years  following  the  expiration  of  the 
license,  whichever  is  sooner. 

(3)  A  call  sign  that  is  vacated  by  the 
licensee  is  available  immediately  to  the 
vanity  call  sign  system. 

(g)  Each  vanity  call  sign  requested 
must  be  selected  from  the  groups  of  call 
signs  designated  under  the  sequential 
call  sign  system  for  the  class  of  operator 
license  held  by  the  applicant  or  for  a 
lower  class. 

(1)  The  applicant  must  request  that 
the  call  sign  held  be  cancelled  and 
provide  a  list  of  up  to  10  call  signs  in 
order  of  preference.  The  list  will 
automatically  end  with  the  call  sign 
vacated  as  the  eleventh  choice. 

(2)  The  first  available  call  sign  firom 
the  applicant’s  list  will  be  assigned. 
When  none  of  those  call  signs  are 
available,  the  call  sign  vacated  by  the 
applicant  will  be  reassigned. 

(3)  Vanity  call  signs  will  be  assigned 
fit)m  those  call  signs  available  at  the 
time  the  application  is  processed  by  the 
FCC. 
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(4)  The  FCC  will  issue  public 
announcements  detailing  the 
procedures  of  the  vanity  call  sign 
system. 

4.  Current  §§97.21, 97.23, 97.25  and 

97.27  are  redesignated  as  §§97.23, 

97.25. 97.27  and  97.29,  respectively. 

5.  Section  97.21  is  added  to  read  as 
follows: 

§  97.21  Application  for  renewal, 
reinstatement,  or  modification  of  a  license. 

(a)  Each  application  for  renewal, 
reinstatement,  or  modification  of  an 
amateur  service  license  must  be  made 
on  th^roper  FCC  form{s): 

(1)  FCC  Form  610  to  request  renewal 
or  reinstatement  of  an  operator/primary 
station  license.  The  form  must  lie 
submitted  to  the  FCC,  1270  Fairfield 
Road.  Gettysburg,  PA  17325-7245. 

When  the  applicant  desires  to  retain  a 
call  sign  that  was  assigned  under  the 
vanity  call  sign  system,  FCC  Form  610- 
V  must  be  used  as  specified  in  §  97.19. 

(2)  FCC  Form  610  to  request 
modification  of  an  operator  license 
showing  a  change  in  operator  class.  The 
form  must  be  submitted  to  the  VEs 
administering  the  qualifying 
examination.  A  request  for  a  vanity  call 
sign  may  not  be  filed  with  the 
administering  VEs.  When  the  applicant 
desires  to  retain  a  call  sign  that  was 
assigned  under  the  vanity  call  sign 
system,  the  license  will  ^ar  the  original 
expiration  date. 


(3)  FCC  Form  610  to  request 
modification  of  an  operator/primary 
station  license  showing  a  change  of 
mailing  address,  change  of  name,  or 
change  of  call  sign  to  be  assigned  under 
the  sequential  call  sign  system.  The 
form  must  be  submitted  to  the  FCC, 

1270  Fairfield  Road,  Gettysburg,  PA 
17325-7245.  When  the  applicant  desires 
to  retain  a  call  sign  that  was  assigned 
under  the  vanity  call  sign  system,  the 
license  will  bear  the  original  expiration 
date. 

(4)  FCC  Form  610-B  to  request 
renewal  of  a  club,  military  recreation,  or 
RACES  station  license.  The  form  must 
be  submitted  to  the  FCC,  1270  Fairfield 
Road,  Gettysburg,  PA  17325-7245.  If  the 
station  has  a  call  sign  that  was  assigned 
under  vanity  call  sign  system,  FCC  Form 
610-V  must  be  used  as  specified  in 
§97.19. 

(5)  FCC  Form  610-B  to  request 
modification  of  a  club,  military 
recreation,  or  RACES  station  license 
showing  a  change  of  mailing  address, 
change  of  license  trustee  or  custodian, 
or  change  of  call  sign  to  be  assigned 
under  the  sequential  call  sign  system. 
The  form  must  be  submitted  to  the  FCC, 
1270  Fairfield  Road,  Gettysburg,  PA 
17325-7245.  When  the  applicant  desires 
to  retain  a  call  sign  that  was  assigned 
under  the  vanity  call  sign  system,  the 
license  will  bear  the  original  expiration 
date. 


(6)  A  reciprocal  permit  for  alien 
amateur  licensee  is  not  renewable.  A 
new  reciprocal  permit  may  be  issued 
upon  proper  application. 

(b)  Each  application  for  renewal, 
reinstatement,  or  modification  of  an 
amateur  service  license  must  be 
accompanied  by  a  photocopy  of  the 
license  document  or  the  original 
document,  unless  it  has  been  lost, 
mutilated,  or  destroyed. 

(c)  When  the  licensee  has  submitted 
a  timely  application  for  renewal  of  an 
unexpired  license  (between  60  and  90 
days  prior  to  the  end  of  the  license  term 
is  recommended),  the  licensee  may 
continue  to  operate  until  the  disposition 
of  the  application  has  been  determined. 
If  a  license  expires,  application  for 
reinstatement  may  be  made  during  a 
grace  period  of  2  years  after  the 
expiration  date.  IDuring  this  grace 
period,  the  expired  license  is  not  valid. 
A  license  reinstated  during  the  grace 
period  will  be  dated  as  of  the  date  of  the 
reinstatement. 

(d)  Under  the  sequential  call  sign 
system,  unless  the  licensee  requests  a 
change,  the  same  call  sign  will  be 
assigned  to  the  station  upon  renewal, 
reinstatement,  or  modification  of  a 
station  license. 

|FR  Doc.  94-30  Filed  1-4-94;  8;45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  arxl  applications  arxf  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  To  Be  Used  for 
Publication  of  Notice  on  Proposed 
Actions  for  Southern  Region;  Alabama, 
Kentucky,  Georgia,  Tennessee, 

Florida,  Louisiana,  Mississippi, 
Virginia,  West  Virginia,  Arkansas, 
Oklahoma,  North  Carolina,  South 
Carolina,  Texas,  Puerto  Rico 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice. 

summary:  Responsible  Offlcials  in  the 
Southern  Region  will  publish  notice  of 
proposed  actions  under  36  CFR  part  215 
in  the  newspapers  that  are  listed  in  the 
Supplementary  biformation  section  of 
this  notice.  As  provided  in  36  CFR 
215.5(a),  the  public  shall  be  advised, 
through  Federal  Register  notice,  of  the 
principal  newspapers  to  be  utilized  for 
publishing  notices  on  proposed  actions. 
DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  notices  of 
proposed  actions  under  36  CFR  part  215 
shall  begin  on  or  after  January  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jena  Paul  Kruglewicz,  Regional  Appeals 
Coordinator,  Southern  Region,  Planning 
and  Budget,  1720  Peachtree  Road,  NW, 
Atlanta,  Georgia  30367-9102,  Phone: 
404-347-4867. 

SUPPLEMENTARY  INFORMATION: 
Responsible  Officials  in  the  Southern 
Region  will  give  notice  of  proposed 
actions  under  36  CFR  part  215  in  the 
following  principal  newspapers  which 
are  listed  by  Forest  Service 
administrative  unit.  The  timefiame  for 
comment  shall  be  based  on  the  date  of 
publication  of  the  notice  of  the 
proposed  action  in  the  principal 
newspaper. 

Southern  Regional  Forester  decisions 
affecting  National  Forest  System  lands 
in  more  than  one  state  of  the  13  states 
of  the  Southern  Region  and  the 
Commonwealth  of  Puerto  Rico. 


Atlanta  Journal,  published  daily  in 
Atlanta,  GA 

Southern  Regional  Forester  decisions 
affecting  National  Forest  System  lands 
in  only  one  state  of  the  13  states  of  the 
Southern  Region  and  the 
Commonwealth  of  Puerto  Rico  will 
appear  in  the  principal  newspaper 
elected  by  the  National  Forest{s)  of  that 
state. 

National  Forests  in  Alabama,  Alabama 
Forest  Supervisor  Decisions 

Montgomery  Advertiser,  published 
daily  in  Montgomery,  AL 

District  Rangers  Decisions 

Bankhead  Ranger  District:  Northwest 
Alabamian,  published  weekly 
(Monday  &  Thursday)  in  Haleyville, 
AL 

Conecuh  Ranger  District:  The  Andalusia 
Star,  published  daily  (Tuesday 
through  Saturday)  in  Andalusia.  AL 
Oakmulgee  Ranger  District,  The 
Tuscaloosa  News,  published  daily  in 
Tuscaloosa,  AL 

Shoal  Creek  Ranger  District:  The 
Anniston  Star,  published  daily  in 
Anniston,  AL  • 

Talladega  Ranger  District:  The  Daily 
Home,  published  daily  in  Talladega, 
AL 

Tuskegee  Ranger  District:  Tuskegee 
News,  published  weekly  (Thursday) 
in  Tuskegee,  AL 

Caribbean  National  Forest,  Puerto  Rico 
Forest  Supervisor  Decisions 

El  Nuevo  Dia,  published  daily  in 
Spanish  in  San  Juan,  PR 

District  Ranger  Decisions 

El  Horizonte,  published  weekly 
(Wednesday)  in  Fajardo,  PR 

Chattahoochee-Oconee  National  Forest, 
Georgia  Forest  Supervisor  Decisions 

The  Times,  published  daily  in 
Gainesville,  GA 

District  Ranger  Decisions 

Armuchee  Ranger  District:  Walker 
County  Messenger,  published  bi¬ 
weekly  (Wednesday  &  Friday)  in 
LaFayette,  GA 

Toccoa  Ranger  District:  The  News 
Observer  published  weekly 
(Wednesday)  in  Blue  Ridge,  GA 
Chestatee  Ranger  District:  Dahlonega 
Nugget,  published  weekly  (Thursday) 
in  Dahlonega,  GA 


Brasstown  Ranger  District:  North 
Georgia  News,  published  weekly 
(Wednesday)  in  Blairsville,  GA 
Tallulah  Ranger  District:  Clayton 
Tribune,  published  weekly 
(Wednesday)  in  Cla)don,  GA 
Chattooga  Ranger  District:  Northeast 
Georgian,  published  weekly 
(Wednesday)  in  Clarksville,  GA 
Cohutta  Ranger  District:  Chatsworth 
Times,  published  weekly  (Tuesday)  in 
■  Chatsworth,  GA 

Oconee  Ranger  District:  Monticello 
News,  published  weekly  (Thursday) 
in  Monticello.  GA 

Cherokee  National  Forest,  Tennessee 
Forest  Supervisor  Decisions 

Knoxville  News  Sentinel,  published 
daily  in  Knoxville,  TN  (covering 
McMinn,  Monroe,  and  Polk  Counties) 
Johnson  City  Press,  published  daily  in 
Johnson  City,  TN  (covering  Carter, 
Cocke,  Greene,  Johnson,  Sullivan, 
Unicoi  and  Washington  Counties) 

District  Rangers  Decisions 

Ocoee  Ranger  District:  Polk  County 
News,  published  weekly  (Wednesday) 
in  Benton.  TN 

Hiwassee  Ranger  District:  Daily  Post- 
Athenian,  published  daily  (Monday- 
Friday)  in  Athens,  TN 
Tellico  Ranger  District:  Monroe  County 
Advocate,  published  weekly 
(Thursday)  in  Sweetwater,  TN 
Nolichucky  Ranger  District:  Creeneville 
Sun,  published  daily  (Monday- 
Saturday)  in  Creeneville,  TN 
Unaka  Ranger  District:  Johnson  City 
Press,  published  daily  in  Johnson 
City.  TN 

Watauga  Ranger  District:  Elizabethton 
Star,  published  daily  (Sunday-Friday) 
in  Elizabethton,  TN 

Daniel  Boone  National  Forest, 
Kentucky  Forest  Supervisor  Decisions 

Lexington  Herald-Leader,  published 
daily  in  Lexington,  KY 

District  Rangers  Decisions 

Morehead  Ranger  District:  Morehead 
News,  published  bi-weekly  (Tuesday 
and  Friday)  in  Morehead,  KY 
Stanton  Ranger  District:  The  Clay  City 
Times,  published  weekly  (Thursday) 
in  Clay  City,  KY 

Berea  Ranger  District:  Jackson  County 
Sun,  published  weekly  (Thursday)  in 
McKee.  KY 

London  Ranger  District:  The  Sentinel- 
Echo,  published  tri-weekly  (Monday, 
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Wednesday,  and  Friday)  in  Londoa, 
KY 

Somerset  Ranger  District: 
Conunonwealth-Joumal.  published 
daily  (Sunday  through  Friday)  in 
Somerset,  KY 

Steams  Ranger  District:  McCreary 
County  Record,  published  weekly 
(Tuesday)  in  Whitley  City,  KY 
R^bird  Ranger  District:  Ma^hester 
Enterprise,  published  weekly 
(Thursday)  in  Manchester,  KY 

National  Forests  in  Florida,  Florida 
Forest  Soperrisor  Decisims 

The  Tallahassee  Democrat,  published 
daily  in  Tallahassee,  FL 

District  Bangers  Decisions 

Apalachicola  Ranger  District;  The 
Weekly  Journal,  published  weekly 
(Wednesday)  in  Bristol,  FL 
Lake  George  Ranger  District;  The  Ocala 
Star  Banner,  published  daily  in  Ocala, 
FL 

Osceola  Ranger  District:  The  Lake  Qty 
Reporter,  published  daily  (Monday- 
Saturday)  in  Lake  Gty,  FL 
Seminole  Ranger  District:  The  Daily 
Commercial,  published  daily  in 
Leesburg.  FL 

Wakulla  Ranger  District;  The 
Tallahassee  Democrat,  published 
daily  in  Tallahassee,  FL 

Francis  Marion  &  Sumter  National 
Forest,  South  Carolina  Forest 
Supervisor  Decisioiis 

The  State,  published  daily  in  Columbia, 
SC 

District  Bangers  Decisions 

Enoree  Ranger  District:  Newberry 
Observer,  published  tri-weekly 
(Monday,  Wednesday,  and  Friday) 
Newber^,  SC 

Andrew  Pickens  Raider  District:  Seneca 
Journal  and  Tribune,  published  bi¬ 
weekly  (Wednesday  and  Friday)  in 
Seneca,  SC 

Long  Cane  Ranger  District:  Index- 
Journal,  published  daily  (Sunday 
through  Friday)  in  Greenwood,  SC 
Wambaw  Ranger  District:  News  and 
Courier,  published  daily  in 
Charleston,  SC 

Witherbee  Ranger  District:  News  and 
Courier,  publi^red  daily  in 
Charleston,  SC 

Tyger  Ranger  District:  The  State, 
publish^  <iaily  in  Colmnbia,  SC 
Edgefield  Ranger  District:  Augusta 
^roakde,  published  daily  in 
Augusta,  GA 

Goorge  Wadrington  National  Forest, 
Viigmia  Forest  Supervisor  Decisions 

Daily  News  Record,  published  daily  in 
Hairisonbuig.  VA 


District  Bangers  Decisions 

Lee  Ranger  District:  Shenandoah  Valley 
Herald,  published  weekly 
(Wedne^ay)  in  Woodstock,  VA 
Warm  Springs  Ranger  District:  The 
Recorder,  published  weekly 
(Thursday)  in  Monterey,  VA 
Pedlar  Ranger  District:  News-Gazette, 
published  weekly  (Wednesday)  in 
Lexington,  VA 

James  River  Ranger  District:  Virginian 
Review,  publi^ed  daily  in  Cwington, 
VA 

Deerfield  Ranger  District:  Daily  News 
Leader,  published  daily  in  Taunton, 
VA 

Dry  River  Ranger  District:  Daily  News 
Record,  publidied  daily  in 
Harrisonburg,  VA 

Jefferson  Natkmal  Forest,  Virgmia 
Forest  Supervisor  Decisions 

Roanoke  Times  &  World-News, 
published  daily  in  Roanoke,  VA 

District  Bangers  Decisions 
Blacksburg  Rangw  District:  Roanoke 
Times  A  World-News,  published  daily 
in  Roanoke,  VA 

Glenwood  Ranger  District:  Ibianoke 
Times  &  World-News,  published  daily 
in  Roanoke,  VA 

New  Castle  Rwger  District:  Roanoke 
Time  &  World-News,  published  daily  • 
in  Roanoke,  VA 

Mount  Rogers  National  Recreation  Area: 

^  Bristol  Herald  Courier,  published 
daily  in  Bristol,  VA 

Qinch  Ranger  District:  Kirigsport-Times 
News,  published  daily  in  IGngsport, 
TN 

Wythe  Ranger  District:  Southwest 
Virginia  Enterprise,  published  bi¬ 
weekly  (Wednesday  and  Saturday)  in 
Wythwilie,  VA 

Kisatchie  Naitional  Forest,  Louisiana 
Forest  Supervisor  Decaaons 
Alexandria  Daily  Town  Talk,  published 
daily  in  Alexandria,  LA 

District  Banger  Decisions 

Caney  Ranger  District:  Minden  Press 
Herald,  published  daily  in  Minden, 

LA 

Catahoula  Ranger  District:  Alexandria 
Daily  Town  Talk,  published  daily  in 
Alexandria,  LA 

Evangeline  Rwger  District:  Alexandria 
Daily  Town  Talk,  published  daily  in 
Alexandria,  LA 

Kisatchie  Ranger  District:  Natchitoches 
Times,  published  bi-weekly  (Sunday 
and  Wednesday)  in  Natchitocdies,  LA 
Vernon  Ranger  District:  LeesviUe 
Leader,  published  daily  in  Leesvilie, 
LA 

Winn  Ranger  Ehstrict:  WiiU)  Parish 
Enterprise,  published  we^ly 
(Wednesday)  in  Winnfidd,  LA 


National  Forests  in  Misdssipp>« 
Mississippi  Forest  Supervisor  Decisions 

Clarion-Ledger,  published  daily  in 
Jackson,  MS 

District  Banger  Decisions 

Bienville  Ranger  District:  Clarion- 
Ledger,  pu^shed  daily  in  Jadcson, 

MS 

Biloxi  Ranger  Lhstriot:  Clarion-Ledger, 
published  daily  in  Jachsrm,  MS 
Blach  Creek  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 

MS 

Bude  Ranger  District:  Clarion-Ledger, 
published  daily  in  Jackson,  MS 
Chickasawhay  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 

MS 

Delta  Ranger  District:  Clarion-Led^r, 
published  daily  in  Jackson,  MS 
Holly  Sprii^  Ranger  District:  Clarion- 
Ledger,  publish^  daily  in  jacksem, 

MS 

Homochitto  Ran^r  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 

MS 

Strong  River  Raiiger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 

MS 

Tombigbee  Ranger  District;  Clarion- 
Ledger,  published  daily  in  Jackson, 

MS 

Ashe-Erambert  Project:  Clarion-Ledger, 
published  daily  in  Jackson,  MS 

National  Forests  in  North  CaroliBa, 
North  Caroliiui  Forest  Supervisor 
Decisions 

The  Asheville  Citizen-Times,  published 
daily  in  Asheville,  NC 

District  Banger  Decisions 
Cheoah  Ranger  District:  Graham  Star, 
published  weekly  (Thursday)  in 
Robbinsville,  NC 
Croatan  Ranger  District:  The  Sun 
Journal,  published  weekly  (Sunday 
through  Friday)  in  New  Bern,  NC 
French  Broad  District:  The  Asheville 
Citizen-Times,  published  daily  in 
Asheville  NC 

Grandfather  District;  McDowell  News, 
published  daily  in  Marion,  NC 
Highlands  Ranger  District:  The 
Highlander,  published  weekly  (May- 
Oct  Tues  &  Fri;  Oct-April  Tues  only) 
in  Highlands.  NC 

Pisgah  ^nger  District:  The  Asheville 
Citizen-Times,  publi^ed  daily  ki 
A^teville,  NC 

Toecane  Ranger  District:  The  Asheville 
Gtizen-Times,  published  daily  in 
Asheville,  NC 

Tusquitee  Ranger  District:  Cherokee 
Scout,  published  weekly  (Wednesday) 
in  Murphy,  NC 

Uwharrie  Ranger  District:  Montgeenery 
Herald,  published  weekly 
(Wedne^ay)  in  Troy,  NC 
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Wayah  Ranger  District:  The  Franklin 
Press,  published  tri-weekly  (Monday, 
Wednesday,  and  Friday)  in  Franklin, 
NC 

Ouachita  National  Forest,  Arkansas, 
Oklahoma  Forest  Supervisor  Decisions 
Arkansas  Democrat-Gazette,  published 
daily  in  Little  Rock,  AR 

District  Ranger  Decisions 

Caddo  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR 

Cold  Springs  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR 

Fourche  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR 

Jessieville  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR 

Mena  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR 

Oden  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR 

Poteau  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR 

Winona  Ranger  District:  Arkansas 
Democrat-^zette,  published  daily  in 
Little  Rock,  AR 

Womble  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR 

Choctaw  Ranger  District:  Tulsa  World, 
published  daily  in  Tulsa,  OK 
Kiamichi  Ranger  District:  Tulsa  World, 
published  daily  in  Tulsa,  OK 
Tiak  Ranger  District:  Tulsa  World, 
published  daily  in  Tulsa,  OK 

Ozaik-St  Francis  National  Forest: 
Arkansas  Forest  Supervisor  Decisions 

Courier-Democrat,  published  daily 
(Simday  through  Friday)  in 
Russellville,  AR 

District  Ranger  Decisions 

Sylamore  Ranger  District:  Stone  Coxmty 
Leader,  published  weekly  (Tuesday) 
in  Mountain  View,  AR 
Buffalo  Ranger  District:  Newton  Covmty 
Times,  published  weekly 
(Wednesday)  in  Jasper,  AR 
Bayou  Ranger  District:  Courier- 
Democrat,  published  daily  (Simday 
through  Friday)  in  Russellville,  AR 
Pleasant  Hill  Ranger  District:  Johnson 
County  Graphic,  published  weekly 
(Wednesday)  in  Clarksville,  AR 
Boston  Mountain  Ranger  District: 
Southwest  Times  Record,  published 
daily  in  Fort  Smith,  AR 
Magazine  Ranger  District:  Southwest 
Times  Reco^,  published  daily  in  Fort 
Smith,  AR 
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St.  Francis  Ranger  District:  The  Daily 
World,  published  daily  (Sunday 
through  Friday)  in  Helena,  AR 

National  Forests  in  Texas,  Texas  Forest 
Supervisor  Decisions 

The  Lufkin  Daily  News,  published  daily 
in  Lufkin,  TX 

District  Rangers  Decisions 

Angelina  Ranger  District:  The  Lufkin 
Daily  News,  published  daily  in 
Lufkin,  TX 

San  Jacinto  Ranger  District:  The 
Houston  Post,  published  daily  in 
Houston,  TX 

Neches  Ranger  District:  The  Lufkin 
Daily  News,  published  daily  in 
Lufldn,  TX 

Raven  Ranger  District:  The  Courier, 
published  daily  in  Conroe,  TX 
Tenaha  Ranger  District:  The  Lufkin 
Daily  News,  published  daily  in 
Lufkin,  TX 

Trinity  Ranger  District:  The  Lufkin 
Daily  News,  published  daily  in 
Lufldn,  TX 

Yellowpine  Ranger  District:  The 
Beaumont  Enterprise,  published  daily 
in  Beaumont,  TX 

Caddo-LBJ  Ranger  District — Caddo-LBJ 
National  Grassland:  Denton  Record- 
Chronicle,  published  daily  in  Denton, 
TX 

Dated:  December  28, 1993. 

R.B.  Erickson, 

Deputy  Regional  Forester. 

IFR  Doc.  94-113  Filed  1-4-94;  8:45  am) 
BILUNQ  CODE  3410-11-M 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Electronics  Technical  Advisory 
Committee;  Meeting 

A  meeting  of  the  Electronics 
Technical  Advisory  Committee  will  be 
held  January  20, 1994,  9  a.m.,  Herbert  C. 
Hoover  Building,  room  1617-M-2, 14th 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  OfHce  of  Technology  and 
Policy  Analysis  with  respect  to 
technical  questions  which  aH^ect  the 
level  of  export  controls  applicable  to 
electronics  equipment  or  technology. 

Agenda 

1.  Opening  Remarks  and  Introductions 

2.  Election  of  New  Chair 

3.  Review  of  Calendar  of  Events 

4.  Discussion  of  New  Issues 

5.  Presentations  by  the  Public 

6.  Review  of  Export  Control  Policy 
Issues 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
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will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  you 
forward  your  public  presentation 
materials  or  comments  at  least  one  week 
before  the  meeting  to  the  address  listed 
below:  Ms.  Lee  Ann  Carpenter,  TAG 
Unit/OAS-EA,  room  3886C,  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230. 

For  further  information  or  copies  of 
the  minutes  call  Lee  Ann  Carpenter, 
202-482-2583. 

Dated:  December  30. 1993. 

Betty  Ferrell, 

Director,  Technical  Advisory  Committee  Unit. 
IFR  Doc.  94-159  Filed  1-4-94;  8:45  ami 
BILUNQ  CODE  3S1IM)T-M 

Foreign-Trade  Zones  Board 
[Order  No.  673] 

Dril-Quip,  Inc.,  Houston,  Texas;  Grant 
of  Authority  for  Subzone  Status 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Grant  of  authority  for  subzone  status, 
Dril-Quip,  Inc,  (Oil  Field  Equipment), 
Houston.  Texas 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  “To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,”  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board’s  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  Port 
of  Houston  Authority,  grantee  of 
Foreign-Trade  Zone  84,  for  authority  to 
establish  a  special-purpose  subzone  for 
export  activity  at  the  oil  field  equipment 
manufacturing  facilities  of  Dril-Quip, 
Inc.,  in  Houston,  Texas,  was  filed  by  the 
Board  on  May  10, 1993,  and  notice 
inviting  public  comment  was  given  in 
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the  Federal  Register  (FTZ  Docket  17-93, 
58  FR  28952, 03-18-93);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board’s  regulaticHis  are  satisfied,  and 
that  approval  of  the  application  for 
export  manufacturing  activity  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  84K)  at  the  Dril-Quip, 
Inc.,  facilities  in  Houston,  Texas,  at  the 
locations  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board’s 
regulations,  including  §  400.28,  and 
subject  to  a  restriction  requiring  that 
privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone. 

Signed  at  Washington,  DC,  this  23rd  day  of 
December  1993. 

Barbara  R.  Staflford, 

Acting  Assistant  Secretary  of  Conunene  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 
Attest: 

John  ).  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc.  94-163  Filed  1-4-94;  6:45  am) 
BILUNQ  CODE  3S10-OS-a 


[Order  No.  672] 

Wisconsin  Dairies  Cooperatives,  * 
Preston,  Minnesota;  Grant  of  Authority 
for  Subzone  Status 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C  81a-81u), 
the  Foreign-’Trade  Zones  Board  (the 
Board)  adopts  the  following  Order. 
Grant  of  authority  for  subzrae  status: 
Wisconsin  Dairies  Cooperative  (Infant 
Fonnula/Dairy  Products),  Preston, 
Minnesota. 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  ‘To 


provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ptorts  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,”  as  amended  (19  U.S7Z. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualiHed  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board’s  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  speciHc  use  involved; 

Whereas,  an  application  from  the 
Greater  Metropolitan  Area  Foreign 
Trade  Zone  Commission,  grantee  of 
Foreign-Trade  Zone  No.  119, 
Minneapolis/St  Paul,  Minnesota,  area, 
for  authority  to  establish  a  special- 
purpose  subzone  for  export  activity  at 
the  infai^  fcnmula/dairy  products 
manufacturing  plant  of  Wisconsin 
Dairies  Cooperative  in  Preston, 
Minnesota,  was  filed  by  the  Board  on 
February  17, 1993,  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FTZ  Dodket  6-93,  58 
FR  11834,  3-1-93);  and. 

Whereas,  the  Board  has  found  that  the  ‘ 
requirements  of  the  FTZ  Act  and 
Board’s  regulations  are  satisfied,  and 
that  approval  of  the  application  for 
export  processing  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  119D)  at  the 
Wisconsin  Dairies  Cooperative  plant  in 
Preston,  Minnesota,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board’s  regulations, 
including  §  400.28,  and  subject  to  the 
further  requirement  that  all  foreign- 
origin  dairy  products  admitted  to  the 
subzone  diall  be  reexported. 


Signed  at  Washington,  DC,  this  23rd  day  of 
December  1993. 

Barbara  R.  StaCFord, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 
Attest: 

)olui ).  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  94-162  Filed  1-4-94;  8:45  ami 
BILUNQ  CODE  3510-OS-P 


international  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  International  Trade 
Administratkm/lmport  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

BACKGROUND:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §  353.22  or  355.22  of 
the  Commerce  Regulations,  that  the 
Department  of  Commerce  (“the 
Department”)  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNITY  TO  REQUEST  A  REYIEVY:  Not 
later  than  January  31, 1994,  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  January  for  the 
following  periods:  . 


AnUduinping  duty  proceedings: 

Brazil:  Brass  Sheet  &  Strip  (A-351-60^  _ _ _ _ _ _ _ _ _ 

Canada:  Brass  Sheet  &  Stop  (A-1 22-601) . . . . . . . . . . 

Canada:  Color  Picture  Tubes  (A-1 22-605) . . . . . . . . . 

France;  Anhydrous  Sodium  Metasiiicate  (A-427-098)  _ _ _ _ 

Japan:  Color  Picture  Tubes  (A-688-609)  _ _ _ 

Singapore:  Color  Picture  Tubes  (A-659-601) _ _ 

Spain:  Potassium  Permanganate  (A-469-007) . . . . . . 

Sou^  Africa:  Low-Fuming  Brazing  Capper  Wire  and  Rod  (A-791-602) . . . . 

Taiiwan:  Certain  Stainiess  Steel  Coofri^  Wcire  (A-583-603) _ _ _ 

The  People’s  Republic  of  China:  Potassium  Permanganate  (A-670-001) . . . 

The  Republic  of  Korea:  Brass  Sheet  &  Strip  (A-680-603)  _ _ - . . 

The  Refxjbiic  of  Korea:  Color  Picture  Tubes  (A-580-605) _ _ _ _  . . 

The  Republic  of  Korea:  Stainless  Steel  Cooking  Ware  (A-S80-60T) _ _ _ 

Suspension  agreements: 

Canada:  Potassium  Chlodde  (A-122-701)  . . . . . . 

Colombia:  Miniature  Camalnns  (C-301-601) . . . . 

Ootombia:  Roses  and  Ottier  Fresh  Cut  Flowers  (C-301-003) _ _ _ 

Costa  Rica;  Fresh  Cut  FlowefS  (0-228-601) _ _ _ 


Period 


01/01/93-12/31/93 

01/01/93-12/31/93 

01/01/93-12/31/93 

01/01/93-12/31/93 

01/01/93-1201/93 

01/0103-1201/93 

01/01/93-1201/93 

01/01/93-1201/93 

01/01/93-1201/93 

01/01/93-1201/93 

01/01/98-1201/93 

01/01/93-1201/93 

01/01/93-1201/93 

01/01/93-1201/93 

01/01/93-1201/93 

01/01/98-1201/93 

01/01/98-1201/93 
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Period 

Hungary:  Truck  Trailer  Axle  and  Brake  Assembites  (A-437-001)  . . .  . . .  .  _ 

01AI1/93-12i3t/93 

01/Ot/93-t2/31«3 

61/01/93-12131/93 

01/01/93-12/31/93 

01/01/93-12/31/93 

01/01/93-12/31/93 

01/01/93-12/31/93 

01/01/93-12/31/93 

Countervailing  duty  proceedings: 

Arger^tina:  NorvFUjbber  Footwear  (C-357-052) .  _.  _  _  _  ...  _ 

Bra^ih  Rra&s  5>heAt  A  Strip  (C-3.5i-604J  . .  . . . . . . . . .  . 

Ecuador  Fresh  Cut  FkMiefs  (C-33t-Am)  . . . . . . . . .  . 

The  RepuMe  of  Korea:  Stainiess  Steel  Cwkware  (C-680-602)  _ _ _ _  _  _  _ 

SpairK  Stainless  Steel  Wire  Rod  {C-^469-€04) . .  .  . . . .  . 

Taiwan:  Stainless  Steel  Cookware  (C-583-604)  . . . . .  . 

Thailarxk  Bult-Weid  Pipe  Fittings  (C-649'-8CI4)  _ _ _ _ _ 

In  accordance  with  §§  353.22(8)  and 
355.22(a)  of  the  Commerce  regulations, 
an  interested  party  may  request  in 
wnting  that  the  Secretary  conduct  an 
administrative  review.  For  antidumping 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  resellers  covered  by  an  antidumping 
finding  or  order  it  is  requestiitg  a 
review,  and  the  requesting  party  must 
state  why  the  person  desires  the 
Secretary  to  review  those  particular 
producers  or  resellers.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchaiKiise  by  a  reseller  (or  a 
producer  if  that  producer  also  resells 
merchandise  fnm  other  suppliers) 
which  was  produced  in  more  than  one 
country  of  wigin,  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically  which  resellerfs)  and  which 
countries  ^  origin  for  eacdi  reseller  the 
request  is  intended  to  cover. 

Seven  copies  of  the  reqiiest  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099,  U.S. 
Elepartment  of  Cominerce,  Washington, 
DC  20230.  The  Department  also  aslu 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping 
Compliance,  Attention;  Pamela  Woods, 
in  room  3069~A  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
§  353.31(g)  at  355.31(g)  of  the 
Commerce  Regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department’s  service  list.  The 
Department  will  publish  in  the  Federal 
Register  a  notice  of  “Initiatkm  of 
Antidumping  (Countervailing)  Duty 
Administrative  Review”,  for  requests 
received  by  )anuary  31, 1994. 

If  the  Dep^ment  does  not  receive,  by 
January  31. 1994,  a  request  for  review  vf 
entries  covered  by  an  mder  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  tbe  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  m'  countervailing  duti^  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
aniidumf^g  or  countervailing  duties 
required  on  those  entries  at  tlw  time  of 
entry,  or  withdrawal  from  warehouse. 


for  consumption  and  to  continue  to 
collect  tbe  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  December  22, 1993. 

Roland  L.  MaGOonaht, 

Acting  Deputy  Assiatont  Secretory  for 
Complkince. 

IPR  Doc.  94-164  Filed  1-4-94;  8:45  ami 
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[A-«70-82^ 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Sebacic  Acid  From  the  People’s 
RepubliG  of  China 

AGENCY:  Imf>ort  Administration, 
International  Trade  Administration, 
Department  of  Cemnterce. 

EFFECTIVE  DATE:  January  5, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  C  Smith.  Office  of  Antidumpiitg 
Investigations.  Import  Administration, 
International  Trade  Administration. 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington,  DC  20230;  telephone:  (202) 
482-1766. 

Preliminary  Determination 

We  preliminarily  determine  that 
sebacic  acid  from  the  People’s  Republic 
of  China  (PRC)  is  being,  or  is  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value,  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  “Suspension  of  Liquidation” 
section  of  this  notice. 

Case  Kistory 

Since  the  initiation  of  this 
investigation  (58  FR  43339,  August  16, 
1993),  the  following  events  have 
occurred. 

On  August  16, 1993,  the  Department 
of  Commerce  (the  Department)  sent  the 
PRC’s  Ministry  of  Foreign  TTade  and 
Economic  Cot^ratkm  (KiCHniEC)  a 
mini-SectMm  A  questionnaire  |i.e.,  the 


section  regarding  sales  volume  and 
value). 

On  September  2, 1993,  tbe  U.S. 
International  Trade  Commission  PTC) 
notified  the  Department  of  its 
preliminary  determination  that  there  is 
a  reasonabw  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  of  sebacic 
acid  fiom  the  PRC  that  are  allegedly 
sold  at  less  than  fair  value. 

On  September  27, 1993,  MCHT1EC 
submitted  its  mini-Section  A  response 
and  on  September  30, 1993,  the 
Department  sent  MOTTEC  the 
antidumping  questionnatre.  (This 
antidumping  questionnaire  is  divided 
into  three  sections  and  two  atta<dtments: 
(1)  Section  A  requests  general 
information  on  each  company;  (2) 
Section  C  requests  information  on,  and 
a  listing  of.  U.S.  sales  made  during  the 
period  of  the  investigation  (PCMF);  (3) 
Section  D  requests  information  on  the 
production  process:  (4)  Attachment  I 
requests  information  for  a  market- 
oriented  industry  (MCH)  claim;  and  (5) 
Attachment  n  requests  information  for  a 
separate  rates  claim.)  As  a  courtesy,  we 
sent  a  copy  of  the  questionnaire  to  those 
companies  identified  as  possible 
exporters  of  sebadc  acid  to  the  United 
States. 

On  September  30, 1993,  we  requested 
that  the  petitioner,  four  exporters 
(“respondents”)  who  had  entered  a 
notice  of  appearaiu»  before  the 
Department  (SirKxzhem  International 
Chemicals  Company  (Sinochem 
International),  Siiuxdiero  Jiangsu  import 
A  Export  Corporation,  Tianjin 
Chemicals  Import  &  Elxport  Corporation 
(Tianjin),  and  Guangdong  Chemicals 
Import  &  Export  Corporation 
(Guangdong)),  arKl  MOFTEC  submit  any 
publicly  available  published 
information  that  they  wished  the 
Department  to  consider  when  valuing 
the  factors  oi  production  in  this 
investigation. 

On  October  22. 1993,  the  same  four 
expoften  who  had  entered  a  notice  of 
appearance  submitted  responses  to 
Sectioo  A  of  tbe  questionnaire.  On 
October  29, 1993,  we  sent  each 
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company  a  Section  A  deHciency 
questionnaire. 

On  November  1, 1993,  the  four 
exporters  submitted  responses  to 
Se^ions  C  and  D  and  Attachments  I  and 
II  of  the  questionnaire.  On  November  9. 
1993,  we  sent  MOFTEC  an  Attachment 
I  supplemental  questionnaire.  Also  on 
November  9, 1993,  we  sent  the  four 
exporters  deficiency  questionnaires  on 
Sections  C  and  D  and  Attachment  I. 

On  November  12, 1993,  we  received 
Section  A  deficiency  responses  from  the 
four  exporters. 

On  November  16, 1993,  the  petitioner 
and  the  four  exporters  submitted 
publicly  available  published 
information. 

On  November  16, 1993,  we  sent  a 
letter  to  each  of  the  13  non-responding 
PRC  exporters  to  whom  we  had  sent  a 
copy  of  the  questionnaire.  We  again 
requested  that  they  respond  to  the 
Oepartment’s  questionnaire  or  provide  a 
certification  that  they  did  not  export  or 
sell  subject  merchandise  during  the  POL 

Also  on  November  16. 1993,  we  sent 
supplemental  Attachment  II 
questionnaires  to  MOFTEC  and  the  four 
responding  exporters. 

On  November  19, 1993,  the 
Department  sent  to  the  petitioner  and 
the  four  exporters  a  publicly  available 
published  information  deficiency 
questionnaire.  On  November  23, 1993, 
the  petitioner  provided  comments  on 
the  information  submitted  by  the  four 
exporters. 

On  November  26, 1993,  we  sent  a 
letter  to  the  Guangdong  and  Jiangsu 
provincial  governments  and  the  Beijing 
municipal  government  requesting 
information  in  order  to  more  completely 
evaluate  the  issue  of  whether  the  four 
exporters  should  receive  separate 
antidumping  duty  rates. 

On  November  29, 1993,  we  received 
Sections  C  and  D  deficiency  responses 
from  the  four  exporters. 

From  November  29. 1993,  through 
December  3, 1993,  we  received 
certifications  from  three  Chinese 
exporters  (Sinochem  China  National 
Chemicals  Import  &  Export  Corporation, 
Yunnan  Minmetals  &  Chemicals  Import 
&  Export  (Group)  Corporation,  and 
Shanghai  Chemicals  Import  and  Export 
Corporation)  which  state  that  each 
entity  did  not  ship  sebacic  acid  to  the 
United  States  during  the  POL 

On  December  3, 1993,  the  four 
exporters  provided  a  response  to  the 
Department’s  publicly  available 
published  information  deficiency 
questionnaire. 

On  December  13, 1993,  we  received  a 
letter  from  MOFTEC  objecting  to  the 
November  26, 1993,  questionnaires  we 
sent  to  the  provincial  and  municipal 


governments.  On  December  17, 1993, 
we  received  a  response  to  our  November 
26, 1993,  separate  rates  clarification 
questionnaire  from  the  Guangdong 
Commission  of  Foreign  Economic 
Relations  and  Trade.  On  December  20, 
1993,  we  received  a  response  from  the 
Jiangsu  provincial  government. 

Also,  on  December  20,  respondents 
requested  that,  in  the  event  of  an 
affirmative  determination  in  this 
investigation,  the  Department  postpone 
the  final  determination  an  additional  60 
days  from  the  date  of  publication  of  the 
affirmative  preliminary  determination. 
See  the  “Postponement  of  Final 
Determination”  section  of  this  notice. 

On  December  23, 1993,  we  received  a 
response  from  the  Beijing  municipal 
government  but  we  did  not  receive  a 
response  to  our  supplemental 
Attachment  II  questionnaire  from 
MOFTEC  or  from  the  four  responding 
exporters. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  all  grades  of  sebacic 
acid,  a  dicarboxylic  acid  with  the 
formula  (CH2)k(COOH)2,  which  include 
but  are  not  limited  to  CP  Grade  (SOOppm 
maximum  ash,  25  maximum  APHA 
color).  Purified  Grade  (lOOOppm 
maximum  ash,  50  maximum  APHA 
color),  and  Nylon  Grade  (500ppm 
maximum  ash,  70  maximum  APHA 
color).  The  principal  difference  between 
the  grades  is  the  quantity  of  undesirable 
ash  and  color.  Sebacic  acid  contains  a 
minimum  of  85  percent  dibasic  acids  of 
which  the  predominant  species  is  the 
Cm  dibasic  acid.  Sebacic  acid  is  sold 
generally  as  a  free-flowing  powder/ 
flake. 

'  Sebacic  acid  has  numerous  industrial 
uses,  including  the  production  of  nylon 
6/10  (a  polymer  used  for  paintbrush  and 
toothbrush  bristles  and  paper  machine 
felts),  plasticizers,  esters,  automotive 
coolants,  polyamides,  polyester  castings 
and  films,  inks  and  adhesives, 
lubricants,  and  polyurethane  castings 
and  coatings. 

Sebacic  acid  is  currently  classifiable 
under  subheading  2917.13.00.00,  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  POI  is  January  1. 1993,  through 
June  30, 1993. 

Market-Oriented  Industry 

All  of  the  respondents  in  this 
investigation  have  claimed  that  the 


sebacic  acid  industry  is  an  MOL  In  their 
November  1, 1993,  responses,  the 
respondents  claim  that  all  of  the 
manufacturers’  material  and  non¬ 
material  inputs  used  to  produce  sebacic 
acid  were  purchased  at  market-driven 
prices  during  the  POI  and  that  none  of 
the  factories  or  the  factories’  suppliers 
produced  any  of  the  inputs  for  sebacic 
acid  for  in-plan  production. 

Accordingly,  these  respondents  state 
that  it  is  appropriate  for  the  Department 
to  use  the  PRC  prices  for  material  and 
non-material  inputs  for  valuing  the 
inputs  used  to  produce  sebacic  acid. 

In  the  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sulfanilic 
Acid  from  the  People’s  Republic  of 
China  (57  FR  9409,  9411;  March  18. 
1992)  (Sulfanilic  Acid),  the  Department 
set  forth  the  following  criteria  to  be  used 
in  determining  whether  an  MOI  exists 
in  an  economy  which  would  otherwise 
be  considered  non-market: 

•  For  merchandise  under 
investigation,  there  must  be  virtually  no 
government  involvement  in  setting 
prices  or  amounts  to  be  produced.  For 
example,  state-required  production  of 
the  merchandise,  whether  for  export  or 
domestic  consumption  in  the  non- 
market  economy  country  would  be  an 
almost  insuperable  barrier  to  finding  a 
market-oriented  industry. 

•  The  industry  producing  the 
merchandise  under  investigation  should 
be  characterized  by  private  or  collective 
ownership.  There  may  be  state-owned 
enterprises  in  the  industry  but 
substantial  state  ownership  would 
weigh  heavily  against  finding  a  market- 
oriented  industry. 

•  Market-determined  prices  must  be 
paid  for  all  significant  inputs,  whether 
material  or  non-material,  and  for  an  all 
but  insignificant  proportion  of  all  the 
inputs  accounting  for  the  total  value  of 
the  merchandise  under  investigation. 
For  example,  an  input  price  will  not  be 
considered  market-determined  if  the 
producers  of  the  merchandise  under 
investigation  pay  a  state-set  price  for  the 
input  or  if  the  input  is  supplied  to  the 
producers  at  government  direction. 
Moreover,  if  there  is  any  state-required 
production  in  the  industry  producing 
the  input,  the  share  of  state-required 
production  must  be  insignificant. 

If  these  conditions  are  not  met,  then, 
pursuant  to  19  CFR  353.52,  the 
producers  of  the  merchandise  under 
investigation  will  be  treated  as  non- 
market  economy  (NME)  producers,  and 
the  foreign  market  value  will  be 
calculate  by  using  prices  and  costs 
from  a  surrogate  country,  in  accordance 
with  sections  773(c)(3)  and  (4)  of  the 
Act. 
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On  November  9.  we  issued  an  MOi 
deficiency  questionnaire  to  the 
respondents  and  sent  a  suppiemenfal 
MOI  questionnaiTe  to  MOFTEC.  This 
questionnaire  contained  questions 
concerning  the  identity  of  the  entire 
sebacic  acid  industry,  the  ownership  of 
all  entities  which  produce  s^)ecic  acid 
or  supply  inputs  used  to  fmduce 
sebacic  acid,  aiui  whether  any  inputs 
were  subject  to  in-plan  prodtH^tion. 

Since  we  did  not  receive  the  responses 
to  our  questionrraire  on  December  23, 
1993,  we  did  not  have  sufficient 
information  on  the  record  for  our 
preliminary  determination  to  determine 
whether  the  sebacic  add  iiMhistry 
during  the  POI  was  an  MCH.  Therefore, 
we  will  address  the  respondents’  MOI 
claim  in  our  final  determination. 

Separate  Rates 

To  determine  whether  an  NME 
exporter  is  eligible  for  a  separate 
antiduiDfung  duty  rate,  the  Department 
first  analyzes  ownership.  If  an  exporter 
is  owned  by  the  centra)  government,  the 
Department  will  not  issue  a  separate 
'^rate  for  that  exporter.  Instead,  the 
Department  assigns  to  all  exporters 
owned  by  the  central  government  a 
single,  weighted-average  margin. 

In  t^  Fi^  Determination  of  Sales  at 
Less  Than  Fair  Value;  Certain  Compact 
Ductile  Ircm  Waterworks  Fittings  ar^ 
Accessories  Thereto  from  the  People’s 
Republic  of  China  (58  FR  37908;  July  14, 
1993),  the  Dep)artment  determined  that 
NME  exporters  owned  by  the  c^tral 
government  are  not  eligible  for 
antidumping  duty  rates  separate  from 
each  otbm  because  owner^ip  by  the 
central  government  enables  the 
government  to  manipulate  prices, 
whether  or  not  h  takes  advantage  of  its 
opportunity  to  do  so  during  the  POI. 
Acomlingly,  entities  own^  by  the 
central  govenunent  cannot  be  eligible 
for  rates  different  or  separate  from  each 
other.  To  calculate  a  rate  for  exporters 
owned  the  central  govenunent,  the 
Department  requires  that  all  potential 
respondents  that  are  owned  %  the 
central  government  reply  to  the 
antidumping  qiiesticmnaire.  Only 
complete  responses  from  all  the  entities 
own^  by  the  central  government  could 
enable  the  Department  to ^Iculate  a 
weighted-average  antidumping  margin 
for  the  central  govenuneDf-controll^ 
entities. 

In  the  Final  DeteiminaticHi  of  Sales  at 
Less  Than  Fair  Value:  Certain  Helical 
Spring  Lock  Washers  from  the  People’s 
Republic  of  China  (58  FR  48833; 
September  20, 1993)  (Lock  Washers), 
the  Elepartment  determined  that  if  an 
exporter  ie  not  owned  by  the  centraL 
government  the  Department  will 


consider  issuing  a  separate  rate.  This  is 
because  the  opportunity  for  the  central 
government  to  manipulate  the  exporter’s 
prices  is  less  than  its  opportunity  to 
control  the  prices  of  enterprises  owned 
by  the  central  government.  However,  as 
in  the  case  of  exporters  owned  by  the 
central  government,  it  would  still  be 
possible  for  enterprises  under  common 
ownership  (e.g.,  provincial 
govemirwnts,  local  governments, 
collectives,  etc.)  to  have  their  prices 
manipulated  by  the  common  owner.  All 
firms  under  common  ownership  which 
produce  or  sell  subject  merchandise 
during  the  POI  must  cooperate  in  the 
investigation  to  enable  the  Department 
to  calculate  a  wei^ted-average 
dumping  margin  for  them. _ 

In  this  investigation,  MOFTEC  has 
informed  the  Department  that  the 
central  government  does  not  own  any  of 
the  responding  exporters  of  sebacic 
acid.  Ftirtherraore,  the  responding 
exporters  stated  for  the  record  that  they 
do  not  share  ownership  with  each  other 
or  with  ai^  other  exporter  of  sebcKiic 
acid.  Because  non-responding  exporters 
of  sebacic  acid  are  located  in  the  same 
miuiidpality  as  Sinochem  Intematimia) 
and  in  the  same  province  as  Guangdong, 
we  requested  separate  rates  information 
horn  the  Beijing  municipal  government 
and  Guangdong  provincial  government. 
We  also  requested  similar  Informatioa 
horn  the  Jiangsu  provincial  goverrunent. 
Though  we  have  received  a  response 
from  the  Guangdong  and  Jiangsu 
provincial  governments,  we  received  a 
response  from  the  Beijing  municipal 
government  too  late  to  consider  for  the 
preliminary  determination.  After 
examining  the  responses  submitted  by 
the  Guangdong  and  Jiangsu  provinci^ 
governments,  we  are  concerned  that  the 
PRC  govenunent  agencies  have  not 
provided  information  requested  by  the 
Department  in  an  NME  investigation. 
Bemuse  the  responding  companies  have 
stated  on  the  record  that  they  are  not 
owned  by  the  central  govenunent  or  any 
other  jurisdiction  or  entity  that  owns 
other  exporters  of  sebacic  add,  the  lack 
of  information  in  the  rivo  local 
government  resporrses  to  our 
questionnaire  should  not  control  our 
separate  rates  decision  for  the 
preliminary  determination.  However, 
we  encourage  provincial  and  munknpal 
government  entities  to  respond,  with  the 
assistarrce  of  MOFTEC  if  appropriate, 
because  this  issue  will  be  reconsidered 
before  making  the  final  separate  rates 
determination  in  this  investigation. 

Given  that  each  of  the  four  responding 
exporters  states  that  it  is  neither  owned 
by  the  centra)  government  nor  owned  by 
another  jurisdiction  or  entity  that  also 
owns  tAhar  exporters  of  the  sulqect 


merchandise,  we  have  determined  that 
these  respondents  are  eligible  to  be 
consider^  for  separate  rates.  The 
criteria  the  Department  relies  upon  to 
establish  whether  or  not  separate  rates 
are  appropriate  are  those  put  forward  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People’s  Republic  of  China  (56  FR 
20588;  May  6, 1991)  (Sparklers).  Under 
the  Sparklers  criteria,  the  Department 
issues  separate  rates  where  respondents 
can  demonstrate  both  a  de  ^re  and  de 
facto  absence  of  central  government 
control  over  export  activities. 

In  this  investigation,  each  of  the  four 
cooperative  exporters  has  documented 
that  its  business  Kcense  provides  that  its 
ownership  is  distinguished  from 
central-government  ownership.  In 
addition,  MOFTEC  has  stated  that  it 
does  not  own  or  control  the  exporters  or 
producers  of  sebacic  acid.  This 
information  indicates  that  there  is  a  de 
jure  absence  of  central  government 
control. 

Each  of  the  four  cooperating 
respondents  has  assorted  and  provided 
evidence  such  as  sates  contracts  that  it 
establishes  its  own  export  prices  and 
keeps  the  proceeds  of  its  export  sales 
and  that  its  management  operates  with 
complete  autonomy.  This  information 
indicates  the  de  facto  absence  of  central 
government  control  with  respect  to 
exports.  Consequently,  we  have 
determined  that  these  four  cooperating 
exporters  have  met  the  criteria  set  forth 
in  Sparklers  and  we  have  used  their 
information  to  calculate  a  separate  rate 
for  each  of  them. 

Surrogate  Country 

Section  773(c)  of  the  Act  requires  the 
Department  to  value  the  factors  of 
production,  to  the  extent  possible,  in 
one  or  more  market  ectmomy  countries 
that  are  at  a  level  of  economic 
development  comparable  to  that  of  the 
non-market  economy  country,  and  that 
are  significant  prodiicers  of  comparable 
merchandise.  The  Department  has 
determined  that  India  and  PakistcUi  are 
the  most  comparable  to  the  PRC  in 
terms  of  overall  econcnnic  development, 
based  on  per  capita  gross  national 
product  (GNP),  the  national  distribution 
of  labor,  and  growth  rate  in  per  capita 
GNP.  (See  memorandum  from  the  Office 
of  Policy  to  David  L.  Binder,  dated 
September  29, 1993.)  The  Department 
has  also  determined  that  India  is  a 
producer  of  the  subject  merchandise. 
Because  India  fulfills  both  requirements 
outlined  in  the  statute.  India  is  the 
preferred  surrogate  country  for  purposes 
of  valuing  the  fectors  of  pi^uction  used 
in  produ^g  the  subject  merchandise. 

In  cases  wh^  we  were  unable  to  obtain 
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surrogate  values  from  India,  we  have 
used  values  obtained  in  Pakistan. 
Specifically,  we  have  resorted  to 
Pakistan  for  two  surrogate  values,  where 
publicly  available  published  values  in 
India  were  either  significantly  outdated 
or  not  obtainable.  We  have  obtained  and 
relied  upon  publicly  available 
published  information  wherever 
possible. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  sebacic 
from  the  PRC  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  “United  States  Price” 
and  “Foreign  Market  Value”  sections  of 
this  notice. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter’s  sales  price 
methodology  was  not  otherwise 
indicated. 

For  those  exporters  that  responded  to 
the  Department’s  questionnaire,  we 
calculated  purchase  price  based  on 
packed,  CIF  prices  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  foreign  inland  freight,  ocean  freight, 
marine  insurance,  and  foreign 
brokerage. 

We  based  the  deduction  for  foreign 
inland  freight  on  freight  rates  in  India, 
as  the  respondents  reported  the  use  of 
PRC  transportation  services  in  incurring 
this  charge.  The  respondents  also 
reported  the  use  of  PRC-based  providers 
for  ocean  freight  and  marine  insurance. 
We  based  ocean  freight  on  the  current 
tariff  rate  in  the  Asia  North  America 
Eastbound  Rate  Agreement. 

For  foreign  brokerage  and  handling 
and  marine  insurance,  we  used  publicly 
summarized  versions  of  these  two 
expenses  reported  in  the  antidumping 
duty  investigation  of  sulfur  dyes, 
including  sulfur  vat  dyes,  from  India 
(see  memorandum  to  the  file  dated 
December  27, 1993). 

Foreign  Market  Value 

We  calculated  FMV  based  on  factors 
of  production  reported  by  the  factories 
which  produced  the  subject 
merchandise  for  these  respondents.  The 
factors  used  to  produce  sebacic  acid 
include  materials,  labor,  and  energy.  To 
calculate  FMV,  the  reported  factors  of 
production  were  multiplied  by  the 
appropriate  surrogate  values  for  the 
di^erent  inputs.*  (For  a  complete 


analysis  of  the  surrogate  values  used, 
see  our  preliminary  concurrence 
memorandum,  dated  December  27, 

1993.) 

In  determining  which  surrogate  value 
to  use  for  valuing  each  factor  of 
production,  we  selected,  where 
possible,  the  publicly  available 
published  value  which  was:  (1)  An 
average  non-export  value;  (2)  within  the 
POI;  (3)  product-specific;  and  (4)  tax- 
exclusive. 

We  used  surrogate  transportation  rates 
to  value  inland  freight  from  the  factories 
to  ports.  In  the  case  of  material  inputs, 
we  also  used  surrogate  transportation 
rates  to  value  the  transportation  of 
inputs  to  the  factories.  In  those  ca^es 
where  a  respondent  failed  to  provide 
transportation  distances,  we  applied  the 
longest  truck  rate  from  our  surrogate 
data  as  best  information  available  (BIA). 

To  value  castor  oil,  we  used  publicly 
available  published  information  from 
The  Times  of  India.  This  source 
provided  a  non-export  price  during  the 
POI. 

To  value  caustic  soda,  sodium 
chloride,  zinc  oxide,  phenal,  and 
glycerine,  we  used  publicly  available 
published  information  from  Chemical 
Business.  This  source  provided  a  non¬ 
expert  price  during  the  POI  which  did 
not  appear  to  include  Indian  excise  or 
provincial  sales  taxes. 

To  value  sulfuric  acid,  cresol,  and 
caproyl  alcohol,  we  used  publicly 
available  published  information  from 
Chemical  Weekly.  This  source  provided 
a  non-export  price  during  the  POI  which 
was  inclusive  of  taxes.  However, 
because  we  did  not  have  the  necessary 
information  to  deduct  taxes,  we  did  not 
remove  the  taxes  from  these  prices. 

To  value  activated  carbon  and  fatty 
acid,  we  used  publicly  available 
published  information  from  the 
Monthly  Statistics  of  the  Foreign  Trade 
of  India.  In  addition,  to  value  macropore 
resin  we  used  a  comparable  product’s 
price  from  Monthly  Statistics  of  the 
Foreign  Trade  of  India.  This  source  was 
the  only  one  we  found  which  provided 
publicly  available  published  price 
information  for  these  material  inputs. 
Because  these  prices  were  prior  to  the 
POI,  we  adjusted  the  factor  values  to 
account  for  inflation  between  the  time 
period  in  question  and  the  POI  using 
wholesale  price  indices  (WPIs) 
published  in  International  Financial 
Statistics  (IFS)  by  the  International 
Monetary  Fund  (IMF). 

To  value  steam  coal,  we  used  publicly 
available  published  information  from 
the  1993  OECD  lEA  Statistics.  This  was 
the  most  current  publicly  available 
published  information  we  found  that 
provided  a  price  for  steam  coal.  Because 


the  price  quoted  was  prior  to  the  POI, 
we  adjusted  the  factor  values  to  account 
for  inflation  between  the  time  period  in 
question  and  the  POI  using  WPIs 
published  in  IFS  by  the  IMF. 

To  value  electricity,  we  used  publicly 
available  published  information  from 
the  Monthly  Statistical  Bulletin 
published  by  the  Pakistani  Federal 
Bureau  of  Statistics.  This  source 
provided  an  electricity  rate  for 
industrial  use  in  the  POI.  We  found  that 
the  published  information  for  Indian 
electricity  rates  was  either  outdated  or 
appeared  to  be  non-specific. 

To  value  water,  we  used  a  cable  from 
the  U.S.  consulate  in  Pakistan.  We  used 
this  cable  because  we  could  not  locate 
a  value  for  water  in  any  Indian  or 
Pakistani  publication.  Because  the  price 
contained  in  the  cable  was  for  a  period 
prior  to  the  POI,  we  adjusted  the  factor 
values  to  account  for  inflation  between 
the  time  period  in  question  and  the  POI 
using  WPIs  published  in  IFS  by  the  IMF. 

To  value  labor  costs,  we  used  the 
International  Labor  Office’s  1992 
Yearbook  of  Labor  Statistics.  To 
determine  the  number  of  hours  in  an 
Indian  workday,  we  used  the  Country 
Reports:  Human  Rights  Practices  for 
1990.  Because  the  published  labor  rate 
was  prior  to  the  POI,  we  adjusted  the 
factor  values  to  account  for  inflation 
between  the  time  period  in  question  and 
the  POI  using  the  consumer  price  index 
published  in  IFS  by  the  IMF. 

To  value  factory  overhead,  selling, 
general  and  administrative  expenses, 
and  profit,  we  calculated  percentages 
based  on  elements  of  industry  group 
income  statements  from  The  Reserv'e 
Bank  of  India  Bulletin.  We  did  not 
include  an  amount  for  energy  in  our 
factory  overhead  calculation. 

To  calculate  FMV  for  one  ton  of 
sebacic  acid,  we  added  each  of  the  costs 
derived  above.  We  also  added  to  FMV, 
where  appropriate,  an  amount  for 
packing  labor  based  on  the  appropriate 
Indian  wage  rate,  and  an  amount  for 
packing  materials  based  on  Indian 
prices  from  the  Monthly  Statistics  of  the 
Foreign  Trade  of  India.  We  made  no 
adjustments  for  selling  expenses. 

Finally,  we  added  surrogate  freight  costs 
for  the  delivery  of  inputs  and  packing 
materials  to  tl^factories  producing 
sebacic  acid.  ^ 

In  this  investigation,  respondents 
stated  that  the  factories  produce  three 
valuable  by-products  (glycerine,  fatty 
acid,  and  caproyl  alcohol)  in  the  course 
of  producing  sebacic  acid.  Respondents 
maintain  that  the  Department  should 
deduct  the  value  of  these  three  by¬ 
products  from  the  cost  of  manufacture. 
We  disagree  with  the  respondents  that 
the  products  are  all  by-products,  and 
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that  the  value  of  each  should  be 
deducted  hom  the  cost  of  manufacture 
of  sebacic  add.  Rather,  as  discussed 
below,  we  agree  that  fatty  acid  is  a  by¬ 
product  but  determine  that  glycerine 
and  caproyl  alcohol  should  not  be 
considered  by-products  in  this  case. 

The  three  products  in  question  are  alL 
yielded  during  the  production  of  sebacic 
acid  and  the  products  are  an 
unavoidable  consequence  of  the 
production  of  sebacic  acid.  These 
products  are  produced  from  the  same 
raw  materials,  by  the  same  equipment, 
during  the  same  manufacturing 
operations,  as  those  used  for  sebacic 
acid. 

In  accordance  with  generally  accepted 
accounting  principles,  by-products  are 
treated  differently  from  other  types  of 
products  (i.e.  Joint  or  co-products)  for 
purposes  of  determining  a  product’s 
costs.  The  distinction  between  by¬ 
products  and  these  other  products  is 
based  on  relative  sales  value.  By¬ 
products  are  identified  by  their 
relatively  insignificant  sales  value, 
whereas  these  other  products,  regardless 
how  they  are  referred  to,  generally  have 
signiflcant  sales  value  relative  to  the 
product  under  investigation.  In  this 
case,  we  determined  whether  the  value 
of  a  product  was  significant  or 
insignificant  based  on  the  quantity 
yielded  and  the  value  assigned  to  each 
product. 

To  determine  the  relative  values  of  all 
subsidiary  products  and  the  subject 
merchandise,  we  took  into  account  the 
fact  that:  (1)  The  factories  generally  sell 
the  subsidiary  products  in  the  domestic 
market;  (2)  the  factories  sell  sebacic  acid 
in  the  domestic  market;  (3)  the  PRC 
renminbi  is  a  non-convertible  currency; 
and  (4)  the  factories’  costs  and  profrts 
have  not  been  considered  because  we 
have  not  yet  addressed  respondents’ 
MOI  claim.  In  accordance  with  the 
hierarchy  for  preferred  input  values  as 
set  forth  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Carbon  Steel  Butt-Weld  Pipe  Fittings 
From  the  People’s  Republic  of  China,  57 
FR  21058  (May  18, 1992)  (Comment  4) 
and  the  publicly  available  published 
information  selection  methodology 
noted  above,  we  used  surrogate  values 
from  India  for  $ebacic  acid,  glycerine, 
caproyl  alcohol,  and  fatty  acid  to 
determine  the  relative  value  of  each 
product  based  on  the  production  of  one 
metric  ton  of  sebacic  acid,  as  well  as  to 
determine  the  total  value  of  one  metric 
ton  of  sebacic  acid. 

In  this  case,  we  determine  that  fatty 
acid  is  a  by-product  because  the  overall 
value  of  fatty  acid  is  insignificant 
compared  to  the  relative  value  among 
all  of  the  ’’subsidiary”  products  and  the 


subject  merchandise.  As  a  by-product, 
we  subtracted  the  sales  revenue  of  fatty 
acid  from  the  production  costs  of  the 
other  products. 

For  purposes  of  the  preliminary 
determination,  we  determine  that 
glycerine  and  caproyl  alcohol  are  not 
by-products.  The  value  of  glycerine  for 
two  of  the  four  factories  and  the  value 
of  caproyl  alcohol  for  all  four  factories 
is  significant  compared  to  the  relative 
value  of  all  of  the  products 
manufactured  as  a  result  of  or  during, 
the  process  of  manufacturing  sebacic 
acid.  The  reason  why  we  find  that 
glycerine  should  not  be  considered  as  a 
by-product  is  because  we  conclude  that 
the  quantity  of  production  of  this 
product  appears  subject  to  manipulation 
by  management  based  on  the  variation 
in  the  quantity  yield  among  the  four 
factories. 

Therefore,  we  allocated  the  factor 
inputs,  e.g.,  materials,  used  to  produce 
glycerine  and  caproyl  alcohol,  by  the 
relative  quantity  of  output  of  these  two 
products  and  sebacic  acid.  We  did  not 
allocate  the  amount  of  labor,  energy 
usage  or  factory  overhead  among  the 
products  because  we  did  not  have  the 
information  to  allow  us  to  make 
accurate  adjustments  (See  concurrence 
memorandum,  dated  December  27, 

1993,  for  further  discussion). 

Best  Information  Available 

The  Department’s  policy,  as  set  forth 
in  Lock  Washers,  is  that  all  potential 
exporters  owned  by  a  given  entity  must 
cooperate  in  our  investigation  in  order 
for  the  response  to  be  considered 
complete. 

MOFTEC  did  not  submit  a 
consolidated  questionnaire  response  on 
behalf  of  all  PRC  exporters  of  sebacic 
acid.  As  noted  above,  the  list  of  PRC 
exporters  of  sebacic  acid  submitted  by 
MOFTEC  contained  the  names  of  firms 
which  have  not  responded  to  the 
Department’s  antidumping 
questionnaire.  Since  the  Department 
must  receive  an  adequate  questionnaire 
response  fix)m  each  entity  to  which  a 
separate  dumping  rate  can  be  applied, 
all  non-responding  entities  must  receive 
a  PRC  country-wide  rate.  In  the  absence 
of  adequate  questionnaire  responses 
from  the  other  exporters  of  sebacic  acid, 
we  have  based  PRC  country-wide  rate 
on  BIA.  Section  776(c)  of  the  Act 
provides  that  whenever  a  party  refuses 
or  is  unable  to  produce  information 
requested  in  a  timely  manner  and  in  the 
form  required,  or  otherwise  significantly 
impedes  an  investigation,  the 
Department  shall  use  BIA.  We  have 
done  so  in  this  investigation. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 


methodology  based  on  the  degree  of 
respondents’  cooperation.  According  to 
the  Department’s  two-tiered  BIA 
methodology,  when  a  company  refuses 
to  provide  the  information  requested  in 
the  form  required,  or  otherwise 
significantly  impedes  the  Department’s 
investigation,  it  is  appropriate  for  the 
Department  to  assign  to  that  company 
the  higher  of  (a)  the  highest  margin 
alleged  in  the  petition,  or  (b)  the  highest 
calculated  rate  of  any  respondent  in  the 
investigation.  This  methodology  for 
assigning  BIA  has  been  upheld  by  the 
U.S.  Court  of  Appeals  for  the  Federal 
Qrcuit.  (See  Allied-Signal  Aerospace 
Co.  V.  United  States,  996  F.2d  1185 
(Fed.  Cir.  1993);  see  also  Krupp  Stahl 
AG  et  al.  v.  United  States,  822  F.  Supp. 
789  (CTT 1993).)  Because  some  PRC 
exporters  refused  to  answer  the 
Department’s  questionnaire,  we  find 
that  they  have  been  uncooperative  in 
this  investigation.  As  BIA  for  these 
exporters,  we  are  assigning  the  highest 
margin  provided  in  the  petition  (243.40) 
as  the  PRC  country-wide  rate,  in 
accordance  with  the  two-tiered  BIA 
methodology  under  which  the 
Department  imposes  the  most  adverse 
rate  upon  those  respondents  who  refuse 
to  cooperate  or  otherwise  significantly 
impede  the  proceeding.  No  adjustments 
were  made  to  petitioner’s  calculations. 

No  ’’All  Others”  rate  will  be 
established  for  the  PRC.  Instead,  a 
country-wide  rate  is  applied  to  all 
imports  of  sebacic  acid  from  the  PRC  for 
those  PRC  exporters  which  were  unable 
to  demonstrate  that  they  were  entitled  to 
a  separate  rate.  Because  we  are  assigning 
a  country-wide  rate  in  this  situation, 
there  is  no  need  to  assign  an  ’’All 
Others”  case  deposit  rate  for  PRC 
entities. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  sebacic  acid  from  the  PRC  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  FMV  exceeds  the 
USP  as  shown  below.  These  suspension 
of  liquidation  instructions  will  remain 
in  effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows.  The  PRC 
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country-wide  rate  applies  only  to  PRC 
companies  not  speciRcally  listed  below. 


Manufacturef/Pro(Jucer/Ex- 

porter 

Weighted- 

average 

margin 

percentage 

Stnochem  International  Chemi¬ 
cals  Company . 

28.04 

Sinochem  Jiangsu  Import  &  Ex¬ 
port  Corporation . 

39.24 

Tianjin  Chemicals  Import  &  Ex¬ 
port  Corporation . 

20.01 

Guangdong  Chemicals  Import 
&  Export  Corporation . 

40.25 

PRC  country-wide  rate . 

243.40 

ITC  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notiOed  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Postponement  of  Final  Determination 

As  stated  above,  in  accordance  with 
19  CFR  353.20(b),  respondents,  which 
account  for  a  significant  portion  of  the 
merchandise  covered  in  this  proceeding, 
have  requested  in  writing  that,  in  the 
event  of  an  affirmative  determination, 
the  Department  postpone  the  final 
determination  an  additional  60  days 
from  the  publication  of  the  preliminary 
determination.  Accordingly,  because  we 
find  no  compelling  reason  to  deny  the 
request,  we  are  postponing  the  date  of 
the  final  determination  until  not  later 
than  135  days  after  the  date  of 
publication  of  this  notice. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  April  8, 
1994,  and  rebuttal  briefs,  no  later  than 
April  13, 1994.  In  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  April  15, 1994,  at  10  a.m.  at  the 
U.S.  Department  of  Commerce,  room 
3708, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 


request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party’s 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
addition,  an  executive  summary  of  no 
more  than  two  pages  on  the  major  issues 
to  be  addressed  should  be  submitted 
with  case  briefs.  Briefs  should  contain  a 
table  of  authorities.  Citations  to  the 
Department’s  determinations  and  court 
decisions  should  include  the  page 
number  where  the  cited  information 
appears.  In  preparing  the  briefs,  please 
b^in  each  issue  on  a  separate  page.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  on  or  about  May  23, 
1994. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  December  27, 1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-160  Filed  1-4-94;  8:45  am) 
BILUNO  CODE  3S10-DS-P 


[A-670-824] 

Postponement  of  Final  Antidumping 
Duty  Determination  and  Correction  of 
Ministerial  Errors:  Silicon  Carbide 
From  the  People’s  Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 

ACTION:  Notice. 


EFFECTIVE  DATE:  January  5, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Easton  or  Steve  Alley,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-1777  or  (202)  482- 
5288,  respectively. 

Postponement  of  Final  Determination 
Hainan  Feitian  Electrontech  Co.,  Ltd. 
(Hainan),  Shaanxi  Minmetals  (Shaanxi), 
Xiamen  Abrasive  Co.  (Xiamen),  7th 
Grinding  Wheel  Factory  Import  and 
Export  Corp.,  Qinghai  Metals  and 
Minerals  Import  &  Export  Corp.,  and 
The  Import  and  Export  Corporation  of 
Inner  Mongolia  Autonomous  Region, 
responding  exporters  in  this  proceeding, 
account  for  a  significant  proportion  of 


exports  of  merchandise  covered  by  this 
investigation.  On  December  1  and  3, 
1993,  these  exporters  requested  that  the 
Department  of  Commerce  (the 
"Department”)  postpone  its  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determination. 

Our  November  29, 1993,  preliminary 
determination  (58  FR  64549,  December 
8, 1993)  in  this  proceeding  was 
affirmative.  In  accordance  with  section 
735(a)(2)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  and  19  CFR 
353.20(b),  when,  subsequent  to  an 
affirmative  preliminary  determination, 
we  receive  a  request  for  postponement 
of  the  final  determination  from 
exporters  who  account  for  a  significant 
proportion  of  the  merchandise  under 
investigation,  we  are  required,  absent 
compelling  reasons  for  denial,  to  grant 
the  request.  Accordingly,  we  are 
postponing  our  final  determination  as  to 
whether  sales  of  silicon  carbide  from  the 
PRC  have  been  made  at  less  than  fair 
value  until  not  later  than  April  22, 1994. 

Amended  Preliminary  Determination 

On  December  2, 1993,  we  disclosed 
our  calculations  for  the  preliminary 
determination  to  counsel  for  Hainan, 
Shaanxi,  and  Xiamen.  On  December  7, 
1993,  we  received  timely  submissions 
from  each  of  these  three  exporters 
alleging  ministerial  errors  in  the 
Department’s  preliminary  determination 
calculations.  (For  specific  details  of 
these  allegations  and  our  analysis  of 
them,  see  Memorandum  ft-om  Richard 
W.  Moreland  to  Barbara  R.  Stafford  of 
December  20, 1993). 

One  of  these  exporters,  Hainan, 
alleged  that  the  Department  made 
certain  errors  with  respect  to  the 
valuation  of  freight  rates  and  packing 
materials.  We  agree,  and  in  accordance 
with  procedures  set  forth  in  the 
proposed  regulations,  we  are  amending 
Hainan’s  preliminary  dumping  margin 
because  the  corrections  represent  a 
change  of  more  than  five  absolute 
percentage  points  and  more  than  25 
percent  of  the  dumping  margin 
calculated  in  the  original  (erroneous) 
preliminary  determination.  See 
§  353.15(g)(4)(ii)  of  the  Department’s 
proposed  regulations,  57  FR  1131 
(January  10, 1992).  The  corrected 
dumping  margin  for  Hainan  is  50.42 
percent. 

The  rest  of  the  alleged  ministerial 
errors  were  either  not  ministerial  in 
nature  or  could  not  be  considered  a 
“significant  ministerial  error.”  See 
§  353.15(g)(4)  of  the  Department’s 
proposed  regulations. 
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Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  now  be 
submitted  to  die  Assistant  Secretary  for 
Import  Administration  no  later  than 
March  30, 1994,  and  rebuttal  briefs,  no 
later  than  April  4, 1994.  In  accordance 
with  19  CFR  353.38(b),  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportimity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  now  be  held  on  April  6, 1994,  at  10 
a.m.  at  the  U.S.  Department  of 
Commerce,  room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act,  19  CFR 
353.20(b)(2)  and  in  accordance  with 
procedures  set  forth  in  the  Department’s 
proposed  regulations,  §  353.15(g)(3),  57 
FR  1131  (January  10, 1992). 

Dated;  December  23, 1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  94-161  Filed  1-4-94;  8:45  ami 
BHJJNQ  CODE  3S10-OS-P 

United  States  Travel  and  Tourism 
Administration 

[Docket  No.  931219-3319] 

Financial  Assistance  To  Support 
Tourism  Trade  Development  in 
Midwest  States  Affected  by  the 
Widespread  Rooding  of  1993 

AGENCY:  United  States  Travel  and 
Tourism  Administration  (USTTA), 
Commerce. 

ACTION:  Notice. 

SUMMARY:  Financial  assistance  funding 
in  the  amount  of  $3  million  is  available 
from  the  USTTA  to  the  nine  States  of 
the  midwest  affected  by  the  major, 
widespread  flooding  of  1993,  to  assist  in 
promoting  tourism  within  the  United 
States  and  from  the  contiguous 
Canadian  market.  These  funds  are 
intended  to  defray  the  costs  of  increased 
tourism  promotion  needs  resulting  from 
the  flooding.  This  notice  invites 
applications  for  an  award  of  such  funds 
and  sets  forth  application  and  award 

{>rocedures,  award  criteria,  and  certain 
imitations. 

OATES:  Applications  for  an  award  of 
these  funds  will  be  accepted  from 
January  5, 1994  until  February  4, 1994. 
Applications  postmarked  after  February 


4, 1994,  will  not  be  considered.  Awards 
are  anticipated  by  April  15, 1994. 
ADDRESSES:  Application  kits  Including 
application  forms  (Standard  Forms  424, 
424A,  and  424B)  are  available  from,  and 
completed  applications  should  be 
submitted  to,  the  Office  of  Tourism 
Trade  Development,  United  States 
Travel  and  Tourism  Administration, 
room  1860,  Herbert  C.  Hoover  Building, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

Applicants  must  submit  an  original  of 
their  application  and  two  copies. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  M.  Cardran,  Director,  Marketing 
Programs  (202)  482-1904. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  to  the  States  of  Illinois, 
Iowa,  Kansas,  Minnesota,  Missouri, 
Nebraska,  North  Dakota,  South  Dakota, 
and  Wisconsin,  their  political 
subdivisions  and  combinations  thereof, 
and  to  private  or  public  nonprofit 
organizations  and  associations  that, 
pursuant  to  Title  III  of  Pub.  L.  No.  103- 
75,  sections  202  (a)(5)  and  (c)  of  the 
International  Travel  Act  of  1961,  as 
amended,  and  42  U.S.C.  3151,  a  total  of 
$3  million  is  available  from  the  USTTA 
to  the  States  affected  by  the  major, 
vridespread  flooding  of  1993,  to  assist 
projects  to  promote  tourism  within  the 
United  States  and  fi'om  the  contiguous 
Canadian  market.  As  used  in  this  notice, 
“private  or  public  non-profit 
organization  or  association”  means  an 
institution,  organization,  or  association, 
either  private  or  public,  which  has  tax 
exempt  status  as  defined  in  section 
501(a)  of  the  Internal  Revenue  Code. 

These  funds  are  intended  to  defray 
the  costs  of  increased  tourism 
promotion  needs  resulting  from  the 
flooding.  An  applicant  may  receive  no 
more  than  one  award  for  this  disaster. 

Only  eligible  applicants  from  the  nine 
eligible  States  whose  applications 
receive  a  fidbl  evaluation  score  of  80  or 
greater  will  be  considered  for  an  award. 
No  applicant  will  be  awarded  funds 
unless  the  application  includes  a  project 
or  projects  from  at  least  two  of  the  six 
project  areas  set  forth  in  section  IV.C., 
below.  No  applicant  will  be  awarded 
funds  unless  the  application  includes: 
(1)  Documentation  demonstrating  that 
all  programs  set  forth  in  the  application 
are  or  will  be  effectively  coordinated 
with  other  affected  entities  in  the  State; 
and  (2)  a  marketing  plan  that  contains 
clearly  stated  objectives  for  a  time 
period  of  one  year  and  procedures  for 
credible  evaluation  and  tracking,  and 
that  is  integrated  (in  terms  of  multiple 
activities)  with  a  generally  cohesive 
approach.  Fvirther,  no  applicant  will  be 
awarded  funds  imless  the  projects  for 


which  funding  is  sought  are  aimed  at 
market(s)  which  have  potential  for 
mitigating  the  tourism-related  negative 
effects  of  the  disaster.  The  application 
must  include  credible  market  research 
to  support  this  potential. 

The  maximum  amormt  an  applicant 
from  the  States  of  Missouri,  Iowa  and 
Illinois,  whose  tourism  industries  have 
been  most  severely  affected  by  the 
floods,  shall  be  awarded  is  $400,000  and 
cannot  exceed  an  aggregate  of  $400,000 
annually  for  such  projects  for  each 
State.  Applicants  from  the  States  of 
Nebraska,  Minnesota,  North  Dakota, 
South  Dakota,  Kansas  and  Wisconsin 
shall  be  eligible  to  receive  up  to 
$300,000  and  cannot  exceed  an 
aggregate  of  $300,000  annually  for  such 
projects  for  each  State.  The  minimum 
amoimt  for  which  an  applicant  may 
apply  is  $200,000. 

Based  on  individual  State  funding 
limitations,  applicants  will  be  awarded 
assistance  in  descending  order  starting 
with  the  applicant  whose  proposal  has 
the  highest  final  evaluation  score. 
Subject  to  the  availabiUty  of  funds, 
grants  will  be  awarded  on  a  state-by¬ 
state  basis  according  to  final  evaluation 
scores.  State  funding  limitations,  and 
broad  geographic  distribution. 

The  funding  instrument  will  be  a 
grant  unless  it  is  anticipated  that  the 
USTTA  will  be  substantially  involved  in 
the  implementation  of  the  project  for 
which  an  award  is  to  be  made,  in  which 
case  the  funding  instrument  will  be  a 
cooperative  agreement. 

In  the  event  that  ail  funds  have  not 
been  obligated  after  the  first 
competition,  a  second  competition  will 
be  annoimced.  Applicants  from  the 
ehgibie  States  that  have  not  reached 
their  maximum  limitation,  as  noted 
above,  will  be  invited  to  apply. 

To  support  the  tourism  promotional 
effort  financed  by  this  program,  a 
comprehensive  nation^  public  relations 
campaign  will  be  developed  to 
encourage  recovery  of  visitation  to  the 
affected  region.  Components  of  the 
campaign  may  include,  but  are  not 
limited  to,  public  service 
announcements  (broadcast  or  print), 
development  of  a  “1-800”  number  for 
tourist  information,  and  endorsements 
by  celebrity  spokespersons.  Applicants 
are  encouraged  to  utilize  the  lunbrella 
campaign  in  their  overall  effort. 

I.  Selection  Procedures 
All  applications  will  be  reviewed  and 
judged  individually,  independent  from 
all  other  applications,  by  each  of  four 
qualified  evaluators  acting  without 
consultation  among  themselves.  Each 
evaluator  will  score  each  application  by 
awarding  points  for  each  of  the  three  (3) 
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evaluation  criteria  set  forth  in  IV,  below. 
Scores  awarded  for  each  evaluation 
criterion  will  be  multiplied  by  the 
weight  assigned  to  that  criterion.  A 
maximum  score  of  100  points  may  be 
awarded  to  an  application.  Once  scores 
have  been  determined  individually  by 
each  evaluator,  a  final  score  for  each 
application  will  be  determined  by 
averaging  the  scores  provided  by  each  of 
the  four  evaluators. 

II.  Matching  Requirements 

The  recipient  is  required  to  provide 
25  per  cent  matching  funds  for  the  total 
project  cost. 

In  determining  the  amount  of  the  non- 
Federal  share,  due  consideration  will  be 
given  to  all  contributions  both  in  cash 
and  in-kind.  In-kind  contributions  shall 
be  made  in  accordance  with  0MB 
Circular  A-110  (non-  or  for-profits)  or 
15  CFR  part  24  (state  and  local 
governments). 

A  waiver  of  the  match  may  be 
requested  if  the  non-Federal  share  is  not 
reasonably  available  and  the  applicant 
provides  documentation  clearly 
demonstrating  the  lack  of  resources  due 
to  the  disaster. 

III.  Award  Period 

Financial  assistance  shall  be  awarded 
on  a  one-year  basis. 

IV.  Evaluation  Criteria 

The  three  evaluation  criteria  and  the 
weight  assigned  each  criterion  are: 

A.  Needs  and  Effect  Criterion  (assigned 
weight — 0.4) 

Application  demonstrates  the  need  of 
aBected  area  and  the  ability  of  the 
project  to  counteract  directly  the 
negative  impact  of  the  1993  floods  on 
tourism. 

(1)  Application  clearly  reflects  the 
ability  of  project  to  offset  negative 
impacts  of  the  disaster  which  have  not 
been  substantially  mitigated  by  other 
aid.  (40  points) 

(2)  Application  includes 
documentation  from  Federal,  State,  or 
local  sources  demonstrating  the  current 
degree  of  need.  This  must  include 
documentation  showing  the:  (a)  Current 
loss  of  and  tourism-related  employment; 

(b)  level  of  tourism  prior  to  the  disaster; 

(c)  current  level  of  tourism;  (d)  impact 
in  terms  of  employment  and  income  of 
tourism  on  the  area  economy  versus 
other  industries;  and  (e)  extent  to  which 
the  negative  impact  of  the  disaster  on 
tourism  has  been  mitigated.  (60  points) 

B.  General  Criterion  (assigned  weight — 
0.2) 

Application  clearly  states  objectives 
that  respond  directly  to  the  specialized 


tourism  promotion  needs  of  the  affected 
area. 

(1)  Application  states  clear  and 
achievable  objectives  to  be  carried  out 
over  an  appropriate  length  of  time.  (25 
points) 

(2)  Application  demonstrates  that 
project  is  aimed  at  markets  that  have 
been  identified  using  credible  market 
research.  (25  points) 

(3)  Application  demonstrates  that 
project  is  fully  integrated  (in  terms  of 
multiple  activities)  with  a  generally 
cohesive  approach.  (25  points) 

(4)  Application  demonstrates  that 
applicant  has  the  organizational  quality 
and  competence  to  effectively  carry  out 
the  project.  The  application  must 
include  an  organizational  chart  and  a 
biographical  sketch  of  the  program 
director  with  the  following  information: 
name,  address,  phone  number, 
background  and  other  qualifying 
experience  for  the  project;  and  a  list  of 
other  key  personnel,  consultants,  etc. 
engaged  in  the  project,  which  includes 
names,  training  and  background. 
Applications  by  non-profit 
organizations  must  include  a  copy  of  the 
articles  of  incorporation,  charter,  trust 
statement,  or  other  similar 
documentation  which  sets  forth  the 
authorizing  powers  and  purposes  of  the 
organization,  together  with  bylaws  or 
other  code  of  regulations;  a  brief 
description  of  organizational 
arrangements  for  fiscal  and  managerial 
control,  including  the  extent  to  which 
these  overlap  or  are  integrated  with 
other  organizations;  a  copy  of  a  current 
financial  statement  of  the  organization; 
and  a  copy  of  the  current  Internal 
Revenue  Service  tax  exemption  letter 
which  certifies  the  organization’s  not- 
for-profit  status.  (25  points) 

C.  Project  Criterion  (assigned  weight — 
0.4) 

Each  application  must  include  a 
project  or  projects  from  at  least  two  of 
the  six  project  areas  set  forth  below.  The 
project  evaluation  component  score  will 
be  determined  by  adding  the  points 
awarded  for  the  applicable  project  areas 
divided  by  the  number  of  project  areas 
prepared  by  the  applicant. 

1.  Media  Product  Information 

Media  product  information  projects 
are  those  that  include  the  development 
of  media  familiarization  tours  and 
dissemination  of  product  information 
on  the  destination. 

The  applicable  criteria  are: 

a.  Correlation  of  media  programs  with 
applicant’s  overall  tourism  marketing 
strat^y.  (20  points) 

b.  (^rrelation  with  US'TTA  national 
public  relations  program.  (20  points) 


c.  Program  timing  and  content,  and 
potential  acceptance  by  the  target 
media.  (15  points) 

d.  Project  cost  versus  media  space/ 
time  return  (a  minimum  10  to  1  return 
on  investment  is  suggested).  (20  points) 

e.  Measurement  plan  to  assess 
program  effectiveness,  i.e.,  methodology 
to  track  readership  or  viewer  response. 

(25  points) 

2.  Market  Development 
Market  development  projects  are 
those  designed  to  generate  increased 
travel  to  the  impacted  area  from  primary 
markets  of  opportunity.  Criteria  are  set 
forth  for  the  following  three  types  of 
such  projects: 

a.  Operator/ Agent  Familiarization 
Tours. 

1.  Preliminary  planning  (/.e., 
proposed  itinerary)  of  the 
kmiliarization  tour(s)  to  cities,  State(s) 
or  regions  for  operators/agents  to 
introduce  the  tourism  product  to 
support  tour  development  or  marketing. 
(30  points) 

2.  Plans  for  subsequent  follow-up 
with  participants  to  ensure  continued 
awareness  and  potential  sale  of  product. 
(45  points) 

3.  Measurement  plan  to  assess  project 
return  versus  outlay.  (25  points) 

b.  Tour  Package  Development. 

1.  Preliminary  planning  for  and 
packaging  of  tour  programs,  i.e., 
selection  of  receptive/wholesale 
operators  and  program  components.  (30 
points) 

2.  Plans  for  ipbsequent 
implementation  and  promotion  of  the 
program  in  conjunction  with  tour 
wholesalers,  retailers,.,etc.  (45  points) 

3.  Measurement  to  assess  program 
effectiveness.  (25  points) 

c.  Consumer  Travel  Shows/ 
Workshops. 

1.  Preliminary  planning  and 
packaging  of  product  for  information 
delivery  to  consumer.  (30  points) 

2.  Plans  for  subsequent  follow-up 
with  trade  contacts  or  potential 
consumers.  (45  points) 

3.  Measurement  of  project 
effectiveness.  (25  points) 

An  applicant  may  choose  to 
implement  only  one  of  the  three 
designated  types  of  market  development 
programs  to  be  considered  as  having 
satisfied  the  Market  Development 
project  criterion. 

3.  Advertising 

Applications  for  advertising  projects 
should  include  a  planned  campaign 
outline,  including  the  message  to  be 
conveyed  (visually  and  written),  and  an 
outline  of  proposed  media  plans.  If 
layouts,  copy  and  media  schedules  are 
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available  at  the  time  application  is 
made,  they  should  be  submitted  with 
application.  If  they  are  not,  specific 
campaign  details  must  be  submitted  to 
the  Oflk»  of  Tourism  Trade 
Development  priw  to  the  actual 
placement  of  the  advertising  in  the 
media. 

The  applicable  criteria  are: 

a.  Basic  approach  and  objectives.  (20 
points) 

b.  Correlation  with  USTTA  national 
public  relations  program.  (20  points) 

c.  Evidence  that  customer, 
demographic,  psychographic  and 
statistical  data  necessary  to  develop 
marketing  and  advertising  strategy  is 
available.  (10  points) 

d.  Creative  interpretation  of  the 
proposed  strategy.  (20  points) 

e.  Expected  reach  of  the  advertising 
campaign  in  relation  to  its  cost  and 
short-term  impact  on  the  market.  (15 
points) 

f.  Measurement  plan  to  assess 
program  cost/retum  eflectiveness.  (15 
points) 

4.  Trade  Development 

Trade  development  projects  are  those 
which  complement  ongoing  programs 
directed  toward  the  members  of  the 
travel  trade.  For  application  purposes, 
trade  development  projects  are  not 
concerned  with  either  the  development 
or  promotion  of  tour  packages  (which 
are  covered  in  the  "Tour  Package 
Development"  criterion). 

Such  projects  may  include:  Trade- 
oriented  product  workshops  or 
seminars,  trade  advertising, 
familiarization  tours  for  retail  travel 
agents,  and  participation  in  travel  trade 
shows. 

The  applicable  criteria  are: 

a.  Techniques  used  to  create 
awareness  and  encourage  selling  of  the 
destination  by  the  travel  trade.  (25 
points) 

b.  Implementation  time  and 
anticipated  project  benefits  derived  after 
grant  expiration.  (25  points) 

c.  Goals  of  project  and  n>etbods  used 
to  measure  program  results.  (50  points) 

5.  Consumer  and  Trade  Literature 

Consumer  and  trade  literature  iriust  be 
designed  specifically  for  use  in  the 
United  States.  Special  attention  should 
be  devoted  to  designing  literature  to 
meet  the  needs  of  the  target  market.  An 
applicant  may  choose  to  implement 
only  one  of  the  two  designated  types  of 
consumer  and  trade  literature  project 
criterion  set  forth  below; 

a.  Consumer  and  trade  literature 
developroeot  and  oroduction. 

1.  Preliminary  planning  for  design 
and  content  of  brochures.  (15  points) 


2.  Evidence  that  market  plaiming 
research  has  been  utilized  to  iderttify 
visitor  preferences  and  information 
needs.  (15  points) 

3.  Correlation  between  literature 
program  and  overall  marketing  plan.  (15 
points) 

4.  Correlation  with  USTTA  national 
public  relations  program.  (15  points) 

5.  Information  adequately  covers 
flood  affected  area.  (20  points) 

6.  Measurement  plan  to  assess 
program  effectiveness.  (20  points) 

b.  Consumer  and  Trade  Literature 
Distribution. 

1.  Soundness  of  strategy  for 
distribution  of  literature.  (25  points) 

2.  Timeliness  of  proposed  response 
mechanism.  (25  points) 

3.  Adequacy  of  response  mechanism 
to  meet  anticipated  demand.  (20  points) 

4.  Evidence  of  strategy  to  allow 
follow-up  after  initial  response.  (15 
points) 

5.  Measurement  plan  to  assess 
program  efiectiveness.  (15  points) 

6.  Special  Events/Pestrvals 

This  category  includes  the 
development,  promotion  artd 
implementation  of  participatory  events 
that  draw  visitation  and  attention  to  the 
area. 

a.  Preliminary  plan  for  development 
of  event.  (20  points) 

b.  Appropriate  program  timing  and 
content,  and  potential  acceptance  by  the 
target  media.  (20  points) 

c.  Proposed  prmnotion  plan 
adequately  reaiiies  potential  trade  and 
consumer  audiences.  (15  points) 

d.  Event  plan  includes  adequate 
service  facilities,  i.e.,  parking,  security, 
traffic  flows,  restrooms,  food  service,  to 
accommodate  projected  audience.  (20 
points) 

e.  Correlation  to  USTTA  national 

fmblic  relations  program.  i.e..  use  of 
ogo  or  theme,  etc.  (15  points) 
f.  Measurement  plan  to  determine 
efiectiveness.  (10  points) 

V.  Other  Requirements 

1.  Recipients  and  subrecipients  are 
subject  to  ail  Federal  laws  and  Federal 
and  Department  of  Conunerce  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 

2.  Indirect  costs  are  allowable; 
however,  "the  total  dollar  amount  of  the 
indirect  costs  proposed  in  an 
application  uiKfer  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  F^eral 
agency  prior  to  the  proposed  effective 
date  of  the  award  or  100  percent  of  the 
total  proposed  direct  costs  dollar 
amount  in  the  ap]:^cation,  whichever  is 
less." 


3.  No  Federal  funds  will  be  awarded 
to  an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either,  (a) 
The  delinquent  account  is  paid  in  full; 

(b)  a  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or  (c)  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

4.  Awards  of  financial  assistance  are 
subject  to  the  requirements  of  Executive 
Order  No.  12372,  “Intergovernmental 
Review  of  Federal  Programs." 

5.  A  false  statement  on  an  application 
is  grounds  for  denial  or  termination  of 
funds  and  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  18 
U.S.C  1001. 

6.  All  primary  applicants  must  sutanH 
a  complied  CD-511,  “Certifications 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying."  Prmpective  participants  (as 
defined  at  15  CHI  part  26,  section  105) 
6ue  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspensicm"  and  the  related  section  of 
CD-511  applies.  Grantees  (as  defined  at 
15  CFR  part  26,  sectH»i  605)  are  subject 
to  15  Cnt  part  2^  subpart  F, 
“Govemmoit-wide  Reiquirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  CD-511  applies. 
Persons  (as  defined  at  15  part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C  1352, 

"Limitation  on  use  of  appropriated 
funds  to  influence  certain  federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  CD-511 
applies  to  appKcatkms/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater.  Any  applicant  that  has  paid  or 
will  pay  for  lobbying  using  any  funds 
must  submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,”  as  required  under 
15  CFR  part  28,  Appendix  B. 

7.  Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
CD-512,  “Ortificaticms  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Delusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  a  completed  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  CD-51 2*s  are 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  the 
DepMitment  of  Commerce.  SF-LLL's 
submitted  by  any  tier  recipients  or 
subrecipient  should  be  submitted  to  the 
Department  of  Conunerce  in  accordance 
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with  the  instructions  contained  in  the 
award  document. 

8.  Unsatisfactory  performance  of  an 
applicant  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

9.  Costs  incurred  by  an  applicant 
prior  to  an  award  being  made  are 
incurred  solely  at  the  applicant’s  own 
risk.  Applicants  are  advised  that 
notwithstanding  any  verbal  assurance 
that  they  may  receive,  there  is  no 
obligation  on  the  part  of  the  Department 
of  Commerce  to  reimburse  pre-award 
costs. 

10.  If  an  applicant  is  selected  for  an 
award,  the  [Department  of  Commerce  has 
no  obligation  to  provide  any  additional 
future  Ending  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 

11.  All  applicants  who  are  private  or 
public  non-profit  organizations  or 
associations  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  whether  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of,  or  are 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  or  perjury,  or  are 
involved  in  other  matters  which 
signiftcantly  reflect  on  the  applicant’s 
management  honesty  or  ftnancial 
integrity. 

Classification 

This  notice  of  availability  of  financial 
assistance  is  issued  under  the  authority 
of  title  I  of  Public  Law  No.  103-75, 
section  202(a)(5)  and  (c)  of  the 
International  Travel  Act  of  1961,  as 
amended,  and  42  U.S.C.  3151. 

Because  this  notice  relates  to  grants, 
benefits,  or  contracts,  section  553  of  the 
Administrative  Procedure  Act  (APA)(5 
U.S.C.  553)  does  not  require  that  notice 
and  an  opportunity  for  comment  be 
given  for  this  rule  or  that  its  effective 
date  be  delayed  for  30  days.  Since 
notice  and  an  opportunity  to  comment 
is  not  required  by  the  APA  or  by  any 
other  law,  a  Regulatory  Flexibility 
Analysis  is  not  requir^  under  the 
Regulatory  Flexibility  Act  and  none  was 
pr^ared. 

'Itie  Department  of  Commerce  has 
determine  that  the  Federal  assistance 
covered  by  this  notice  will  not 
significantly  aftect  the  quality  of  the 
human  environment.  Therefore,  no  draft 
or  final  Environmental  Impact 
Statement  has  been  or  will  be  prepared. 

This  notice  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 


All  information  collection 
requirements  under  this  notice  are 
consistent  with  those  covered  in  Office 
of  Management  and  Budget  Circular  A- 
110. 

Leslie  R.  Doggett, 

Acting  Under  Secretaiy  of  Commerce  for 
Travel  and  Tourism. 

(FR  Doc.  94-208  Filed  1—4-94;  8;45  am) 
BILLING  CODE  3510-11-1 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  modifications  to 
permit  Nos.  657  (P77#31),  707  (P77#40) 
and  711  (P77#43). 

SUMMARY:  Notice  is  hereby  given  that  on 
December  28, 1993,  Permit  Nos.  657, 

707,  and  711,  issued  to  the  Southwest 
Fisheries  Science  Center,  NMFS,  P.O. 
Box  271,  La  Jolla,  California,  were 
modified. 

ADDRESSES:  The  modifications  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 
Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  suite  13130,  Silver  Spring, 
MD  20910  (301/712-3389); 

Director,  Southwest  Region,  NMFS,  501 
West  Ocean  Boulevard,  suite  4200, 
Long  Beach,  CA  90802,  (310/980- 
4016);  and 

Marine  Mammal  Coordinator,  Pacific 
Area  Office,  NMFS.  2570  Dole  Street, 
room  106,  Honolulu.  HI  96822  (808/ 
955-8831). 

SUPPLEMENTARY  INFORMATION:  The 
subject  modifications  have  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C,  1351  et  seq.),  the 
provisions  of  §§  216.33  (d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  provisions  of  §  222.25  of 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Permit  Nos.  657,  707,  and  711  were 
modified  to  extend  the  effective  dates 
through  December  31, 1994. 

Dated:  December  28, 1993. 

William  W.  Fox.  Jr., 

Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

(FR  Doc.  94-112  Filed  1-4-94:  8:45  am] 
BILLING  CODE  3S1fr-a2-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Extension  of  the 
Visa  and  Exempt  Certification 
Arrangement  Between  the  United 
States  and  India 

December  30, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Announcing  the  extension  of 
the  visa  and  exempt  certification 
arrangement  with  India. 

EFFECTIVE  DATE:  January  1. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  existing  export  visa  and  exempt 
certification  arrangement  between  the 
Governments  of  the  United  States  and 
India  has  been  extended  through 
January  31, 1994,  as  agreed  in  an 
exchange  of  letters  between  the  two 
Governments  dated  December  23  and 
27, 1993.  This  notice  is  to  remind  the 
public  that  the  U.S.  Customs  Service 
must  continue  to  require  visas  and 
exempt  certifications  as  previously 
published,  for  textiles  and  textile 
products  produced  or  manufctured  in 
India,  and  exported  to  the  United  States. 
Any  cancellation  of  those  requirements 
will  be  announced  in  the  Federal 
Register. 

See  44  FR  68504  published  on 
November  29,  1979. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  93-32116  Filed  12-30-93;  4:35  pml 
BILLING  COOE  3S10-OR-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94-1 49-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Application 

December  29, 1993, 

Take  notice  that  on  December  20, 
1993,  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  P.O.  Box  1396, 
Houston.  Texas  77251,  filed  in  Docket 
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No.  CP94-1 49-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  652  horsepower  compressor 
unit  and  appurtenant  hicilities  in 
Nueces  County,  Texas,  cdl  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
insp^ion. 

TG^L  proposes  to  abandon  by  sale  the 
compressor,  which  is  located  at  the 
interconnection  between  TGPL’s 
Petronilla  Lateral  and  the  pipeline 
system  of  Texas  Eastern  T^smisston 
Corporation  (Texas  Eastern)  in  Nueces 
Coimty.  It  is  stated  that  the  compressor 
was  installed  under  Commission 
authorization  In  Docket  No.  CP80-533- 
000  by  order  issued  March  23, 1981.  It 
is  asserted  that  the  compressor  was 
installed  to  alleviate  capacity 
constraints  on  TGPL’s  ^tronilla  Lateral 
so  that  TGPL  could  take  delivery  of  up 
to  30,000  Mcf  of  gas  per  day  which  was 
imported  from  Mexico  at  an  existing 
delivery  point  with  Texas  Eastern.  It  is 
explained  that  TGPL  was  purchasing  gas 
from  Border  Gas,  Inc.  for  system  supply 
purposes,  but  that  TGPL  h^  not 
purdiased  gas  imder  the  gas  purchase 
contract  since  December  1984  and  does 
not  plan  to  resume  sitch  purchases.  It  is 
stat^  that  the  proposed  abandonment 
would  have  no  imptart  on  the  daily 
design  capaidty  or  operating  conditions 
on  TGPL’s  system.  It  is  further  stated 
that  no  customers  would  lose  service  as 
a  result  of  the  proposed  abandonment. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
7, 1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  merein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  ^mmission 
by  sections  7  and  IS  of  the  Natiual  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 


filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  bearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  TGPL  to  appecu  or  be 
represented  at  the  hearing. 

Lois  D.  Cashril, 

Secreftuy. 

(FR  Doc.  94-106  Piled  1-4-94;  8:45  am) 
BILUNQ  COOK  STIT-OM* 


FEDERAL  COMMUNICATtONS 
COMMtSSfON 

Licensee  Order  to  Show  Cause 


The  Chief,  Audio  Service  Division, 
Mass  Media  Biueau,  has  before  him  the 
following  matter. 


1 

Licensee  | 

j 

I  MM 

City/state  I  docket 

1  No. 

Keyboard  Broad-  1 

1  Ripley,  MS  ...  |  93-317 

casting  Commu- 

nication,  U-  i 

[  i 

censeeof  WCSA  i 

' 

(AM).  1 

1  ? 

i 

(Regarding  the  silent  statiis  of  Station 
WCSA  (AM)) 

Pursuant  to  section  312(a)(3)  and  (4) 
of  the  Conununications  Act  of  1934,  as 
amended.  Keyboard  Broadcasting 
Communication  has  been  direct^  to 
show  cause  why  the  license  for  Station 
WCSA  (AM)  should  not  be  revoked,  at 
a  proceeding  in  which  the  above  matter 
has  been  designated  for  hearing 
concerning  the  following  issues: 

1.  To  determine  wheti^r  Keyboard 
Broadcasting  Communication  has  the 
capability  and  intent  to  expeditiously 
resume  broadcast  operations  of 
WCSA(A^  consistent  with  the 
Commission’s  Rules. 

2.  To  determine  whether  Keyboard 
Broadcasting  Communication  has 
violated  §§  73.1740  and/or  73.1750  of 
the  Commission’s  Rules. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  whether  Keyboard 
Broadcasting  Commimication  is 
qualified  to  M  and  remain  the  licensee 
of  Station  WCSA  (AM). 

A  copy  of  the  complete  Show  Cause 
Order  and  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 


during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  320),  1919  M 
Street,  NW.,  Washington,  EXl 
complete  text  may  also  be  purchased 
from  the  Commission’s  duplicating 
contractor.  International  T^scription 
Service,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037  (telephone  202- 
857-3800). 

Federal  Communications  Commission. 

Stuart  B.  Bedell, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

(FR  Doc.  94-100  Piled  1-4-94;  8:45  am) 
BILUNO  CODE  SMl-Ot-M 


Licensee  Order  To  Show  Cause 


The  Chief,  Audio  Service  Division. 
Mass  Media  Bureau,  has  before  him  the 
following  matter 


Licensee 

Cltyistata  | 

MM 

docket 

No. 

Wesley  CoKege, 

Crystal 

Licensee  at 

Springs,  MS. 

1  93-306 

WCSP  (AM). 

I _ _ _ 

(Regarding  the  silent  status  of  Station 
WCSP(Am)) 

Pursuant  to  section  312(a)  (3)  and  (4) 
of  the  Conummications  Act  of  1934,  as 
amended,  Wesley  College  has  been 
directed  to  show  cause  why  the  license 
for  Station  WCSP(AM)  should  not  be 
revoked,  at  a  proceeding  in  which  the 
above  matter  has  been  designated  for 
hearing  concerning  the  following  issues: 

1.  To  determine  whether  Wesley 
CoUege  has  the  capability  and  intent  to 
expemtiously  resume  brradcast 
operations  of  WCSP(AM)  consistent 
with  the  Commission’s  Rules. 

2.  To  determine  whether  Wesley 
College  has  violated  §§  73.1740  and/or 
73.1750  of  the  Commission’s  Rules. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
forgoing  issues,  whether  Wesley  College 
is  quahfied  to  be  and  remain  the 
licensee  of  Station  WCSP(AM). 

A  copy  of  the  complete  Show  Cause 
Order  and  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hoius  in  the 
FCC  Dockets  Branch  (room  320),  1919  M 
Street,  NW.,  Washington,  DC  llie 
complete  text  may  also  be  purchased 
from  the  Conunisdon’s  duplicating 
contractor.  International  Transcription 
Service,  2100  M  Street.  NW..  Suite  140, 
Washington,  DC  20037  (telephone  202- 
857-3800). 
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Federal  Communications  Commission. 

Stuart  B.  Bedeli, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

|FR  Doc.  94-101  Filed  1-4-94;  8:45  am) 
BILUNG  CODE  aria-OI-M 


FEDERAL  RESERVE  SYSTEM 

Biidgeville  Financial  Corp.,  et  ai.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
28. 1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

1.  Bridgeville  Financial  Carp., 
Bridgeville,  Pennsylvania;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Bridgeville  Savings  Bank,  Bridgeville, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303; 

1.  D/W  Bankshares,  Inc.,  Dalton, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Dalton/Whitfield 
Bank  &  Trust,  Dalton,  Georgia. 

C  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 


South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Home  Bancorp,  Fort  Wayne, 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Home  Loan  Bank, 
S.B.,  Fort  Wayne,  Indiana. 

2.  Orangeville  Bancorp,  Inc., 
Orangeville.  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  State 
Bank  of  Winslow,  Winslow,  Illinois. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Community  First  Bankshares,  Inc., 
Fargo,  North  Dakota;  to  acquire  100 
percent  of  the  voting  shares  of  Grand 
National  Bank  of  Colorado,  Fraser, 
Colorado. 

2.  Sentry  Bancorp,  Inc.,  Edina, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Cannon  Valley 
Bank,  Dundas,  Minnesota. 

,3.  Michigan  Financial  Corporation, 
Marquette.  Michigan;  to  merge  with 
Houghton  Financial  Inc.,  Houghton, 
Michigan,  and  thereby  indirectly 
acquire  Houghton  National  Bank, 
Houghton,  Michigan. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  Missouri  Bancshares,  Inc., 
Brookfield,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Missouri  National  Bank,  Brookfield, 
Missouri. 

2.  Huckabay  Enterprises  A  Limited 
Partnership,  Mustang,  Oklahoma;  to 
become  a  bank  holding  company  by 
acquiring  48.54  percent  of  VVichita 
Bancshares,  Inc.,  Snyder,  Oklahoma, 
and  thereby  indirectly  acquire  Bank  of 
the  Wichitas,  Snyder,  Oklahoma;  to 
acquire  50  percent  of  the  voting  shares 
of  Southwest  State  Corporation, 
Sentinel,  Oklahoma,  and  thereby 
indirectly  acquire  Southwest  State 
Bank,  Sentinel,  Oklahoma;  and  to 
acquire  60.70  percent  of  the  voting 
shares  of  First  Mustang  Corporation, 
Mustang,  Oklahoma,  and  thereby 
indirectly  acquire  The  First  Mustang 
State  Bank,  Mustang,  Oklahoma. 

3.  Meadows  Enterprises  A  Limited 
Partnership,  Bums  Flat,  Oklahoma;  to 
become  a  bank  holding  company  by 
acquiring  43.92  percent  of  the  voting 
shares  of  Wichita  Bancshares,  Inc., 
Snyder,  Oklahoma,  and  thereby 
indirectly  acquire  Bank  of  the  Wichitas, 
Snyder,  Oklahoma;  to  acquire  50 
percent  of  the  voting  shares  of 
Southwest  State  Corporation,  Sentinel, 
Oklahoma,  and  thereby  indirectly 


acquire  Southwest  State  Bank,  Sentinel, 
Oklahoma;  and  to  acquire  62.23  percent 
of  the  voting  shares  of  Washita 
Bancshares,  Inc.,  Bums  Flat,  Oklahoma, 
and  thereby  indirectly  acquire  Washita 
State  Bank,  Bums  Flat,  Oklahoma. 

4.  FIAB  Holdings,  Inc.,  San  Francisco, 
California;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Indo-American 
Bank,  San  Francisco,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  30, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-122  Filed  1-4-94;  8:45  am) 

BILLING  CODE  6210-01-f 

First  Chicago  Corporation,  et  al.; 

Notice  of  Applications  to  Engage  de 
novo  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the- 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 
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Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  19, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
^uth  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  First  Chicago  Corporation,  Chicago, 
Illinois;  to  engage  de  novo  through  its 
subsidiary.  First  Chicago  Capital 
Markets,  Inc.,  Chicago.  Illinois,  in 
underwriting  and  dealing  in,  to  a 
limited  extent,  all  types  of  debt 
securities:  acting  as  agent  in  the  private 
placement  of  all  types  of  securities, 
including  providing  related  advisory 
services;  buying  and  selling  all  types  of 
securities  on  the  order  of  investors  as  a 

.  riskless  principal;  providing  financial 
and  transactional  advice  in  connection 
with  the  structuring  and  arranging  of 
swaps,  caps,  and  similar  transactions: 
and  providing,  to  institutional 
customers,  full  service  securities 
brokerage  services  in  combination  with 
permissible  investment  advisory 
services,  pursuant  to  §  4  of  the  Bank 
Holding  Company  Act. 

2.  Quad  City  Holdings,  Inc., 
Bettendorf,  Iowa;  to  engage  de  novo  in 
making  and  servicing  loans  pursuant  to 
§  225.25(b)(1)  of  the  Board’s  Regulation 
Y.  These  activities  will  be  conducted 
within  a  120  mile  radius  of  the  Quad 
Ciw,  Iowa,  area. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Manistique  Corporation, 
Manistique,  Michigan;  to  engage  de 
novo  through  its  subsidiary.  First  Rural 
Relending  Company,  Manistique, 
Michigan,  in  making,  acquiring,  and 
servicing  loans  pursuant  to  § 
225.25(b)(1)  of  the  Board’s  Regulation  Y. 
These  activities  will  be  conducted  in  the 
Upper  Peninsula  of  the  State  of 
Michigan. 

2.  U.S.  Bancorp,  Portland,  Oregon;  to 
engage  de  novo  in  data  processing 
activities  pursuant  to  §  225.25(b)(7)  of 
the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  30, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  94-123  Filed  1^-94;  8:45  ami 
BILLMO  CODE  6210-01-F 

FNB  Financial  Services,  Inc.,  ESOP; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 


of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Comj)any  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efiects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  28, 
1993. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  FNB  Financial  Services,  Inc.,  ESOP, 
Durant,  Oklahoma;  to  acquire  FNB 
Capital  Corporation,  Inc.,  Durant, 
Oklahoma,  and  thereby  engage  in  direct 
lending  activities  pursuant  to  § 
225.25(b)(1)  of  the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  30, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  94-121  Filed  1-4-94;  8:45  am) 
BILUNO  CODE  «210-01-E 


FEDERAL  TRADE  COMMISSION 

[File  No.  922  3262) 

The  Hairbow  Company,  et  al.; 

Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  California-based 
corporations  and  officers,  who 
purported  to  hairbows,  from  making  any 
material  misrepresentations  regarding 
earnings  or  profits  of  participants  in  any 
work  opportunity  and  from  making 
misrepresentations  about  the 
marketplace  demand  for  any  product  or 
service.  In  addition,  the  proposed 
settlement  would  require  the 
respondents  to  pay  $1.9  million  to  the 
Commission  for  consumer  redress  or 
disgorgement. 

DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffirey  Klurfeld  or  Gerald  Wright,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St., 

Suite  570,  San  Francisco,  CA.  94103. 
(415) 744-7920. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  princijial  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission’s  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  RUSSELL  J.  OSBORN,  a/ 
k/a  Russell  J.  Osborne  and  Russell ). 
Osbourne,  individually,  trading  and  doing 
business  as  THE  HAIRBOW  COMPANY,  and 
as  an  officer  of  Rainbow  Productions.  Inc., 
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and  RAINBOW  PRODUCTIONS.  INC.  a 
corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
Russell  J.  Osborn,  a/k/a  Russell  J. 
Osborne  and  Russell  J.  Osbourne 
(hereafter  “Russell  J.  Osborn”), 
individually,  trading  and  doing  business 
as  The  Haiiimw  Company,  and  as  an 
officer  of  Rainbow  Pi^uctions,  Inc., 
and  Rainbow  Productions.  Inc.,  a 
corporation  (“proposed  respondents”  or 
“respondents”),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Russell  Osborn,  individually,  trading 
and  doing  business  as  The  Hairbow 
Company,  and  as  an  officer  of  Rainbow 
Productions,  Inc.,  and  Rainbow 
Productions,  Inc.,  a  corporation,  and 
their  attorney,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Respondent  The  Hairbow  Company 
is  an  unincorporated  association,  with 
its  principal  office  and  place  of  business 
located  at  19  Front  Street,  Danville, 
California  94526. 

Respondent  Rainbow  Productions, 
Inc.,  is  a  corporation,  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
California,  with  its  principal  office  and 
place  of  business  located  at  19  Front 
Street,  Danville,  California  94526. 

Respondent  Russell  Osborn  is  an 
individual,  is  the  owner  of  The  Hairbow 
Company,  and  is  the  owner  and 
president  of  Rainbow  Productions.  Inc. 
Individually  or  in  concert  with  others, 
he  formulates,  directs  and  controls  the 
policies,  acts  and  practices  of  The 
Hairbow  Company  and  Rainbow 
Productions,  hic.  His  address  is  19  Front 
Street,  Danville,  California  94526. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Conimission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 


of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  this 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint  other 
than  the  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents’  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  imderstanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 


Order 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

“Work  Opportunity”  means  any  offer 
to  a  person  to  earn  income  by  producing 
goods  or  providing  services,  where  (1) 
the  offeree  must  pay  to  the  offeror,  or  a 
person  identified  by  the  offeror,  any 
amount  of  money,  whether  in  the  form 
of  a  registration,  application  or  other 
fee,  a  payment  for  initial  inventory  or 
supplies,  or  in  any  other  form,  as  a 
condition  of  participating;  and  (2)  the 
offeror  represents  that  the  offeree  will  or 
could  be  compensated  in  any  manner  by 
the  offeror  or  by  a  person  identified  by 
the  offeror. 

“Participant”  means  any  person  who 
pays  the  offeror  of  a  work  opportunity, 
or  a  person  identified  by  such  offeror, 
any  amount  of  money,  whether  in  the 
form  of  a  registration,  application  or 
other  fee,  a  payment  for  initial  inventory 
or  supplies,  or  in  any  other  form,  as  a 
condition  of  participating  in  a  work 
opportunity. 

“Net  Earnings  or  Profits”  means  the 
compensation  paid  to  a  participant  in  a 
work  opportunity,  less  the  costs  to  a 
participant  of  materials,  supplies  and 
shipping. 

/ 

It  is  Ordered  That  respondents  Russell 
J.  Osborn,  individually,  trading  and 
doing  business  as  The  Hairbow 
Company,  and  as  an  officer  of  Rainbow 
Productions,  Inc.,  and  Rainbow 
Productions,  Inc.,  a  corporation,  its 
successors  and  assigns,  and 
respondents’  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
marketing,  advertising  promotion, 
offering,  or  sale  of  any  work 
opportunity,  in  or  affecting  commerce, 
as  “commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Making  any  material 
misrepresentation,  including  but  not 
limited  to: 

1.  Misrepresenting  the  past,  present  or 
potential  ftiture  earnings  or  profits  of 
participants  in  any  work  opportunity;  or 

2.  Misrepresenting  the  marketplace 
demand  for  any  product  or  service  for 
which  respondents  are  offering  a  work 
opportunity. 

B.  Making  any  eamings-related  or 
profit-relat^  claim  which  uses  the 
phrase  “up  to”  or  words  of  similar 
import  or  which  states  any  dollar 
amount,  unless  the  stated  level  of 
earnings  or  profits  constitutes  the  net 
earnings  or  profits  which  can  be 
achiev^  by  an  appreciable  number  of 
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participants;  and  further,  in  any 
instances  where  consumers  could  not 
reasonably  foresee  the  major  factors  or 
conditions  affecting  the  ability  to 
achieve  the  stated  level  of  earnings  or 
profits,  cease  and  desist  from  failing  to 
disclose  clearly  and  prominently  the 
class  of  consumers  who  can  achieve  the 
stated  level. 

11 

It  is  further  ordered  That  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents  shall  maintain  and 
upon  request  make  available  to  the 
Federal  Trade  Commission  for 
inspection  and  copying: 

A.  Specimen  copies  of  all  materials 
disseminated  which  contain  such 
representation; 

B.  All  materials  that  were  relied  upon 
as  substantiation  in  disseminating  such 
representation; 

C.  The  names,  addresses  and 
telephone  numbers  of  all  work 
opportunity  participants  who  paid  any 
money  to  respondents  within  the 
previous  three  years;  and 

D.  The  names,  addresses  and 
telephone  numbers  of  all  work 
opportunity  participants  who  earned 
any  income  or  profits  from  respondents 
during  the  previous  three  years,  and  for 
each  such  participant;  All  written 
agreements  between  respondents  and 
each  participant  during  the  previous 
three  years;  and  the  dates  and  amounts 
of  all  payments  paid  to  each  participant 
for  work  completed  pursuant  to  the 
work  opportunity  during  the  previous 
three  years. 

It  is/urther  ordered: 

A.  That  respondent  Russell  ].  Osborn 
shall  pay  to  the  FTC  as  consumer 
redress  the  sum  of  one  million  nine 
hundred  thousand  dollars  ($1,900,000); 
provided  however,  that  this  liability  will 
be  suspended,  subject  to  the  provisions 
of  su^art  B  below. 

B.  Tnat  the  Commission’s  acceptance 
of  this  Order  is  expressly  premised 
upon  the  representations  regarding  the 
Hnancial  condition  of  the  respective 
respondents  made  to  the  FTC  in  a 
"Financial  Statement  of  Debtor” 
executed  by  Russell  J.  Osborn  on 
September  22, 1992,  and  appended 
“Statement  of  Assets  and  Liabilities” 
executed  by  Russell  J.  Osborn  on 
September  14, 1992;  a  "Financial 
Statement  of  Corporate  Defendant” 
relating  to  Rainbow  Productions,  Inc. 
executed  by  Russell  J.  Osborn  on 
September  22, 1992;  and  on  the  federal 
and  California  tax  returns  of  Russell  J. 
Osborn  for  1990.  After  service  upon 


respondents  of  an  order  to  show  cause, 
the  FTC  may  reopen  this  proceeding  to 
make  a  determination  whether  there  are 
any  material  misrepresentations  or 
omissions  in  said  representations 
regarding  the  financial  condition  of  the 
respective  respondents.  Respondents 
shall  be  given  an  opportunity  to  present 
evidence  on  this  issue.  If,  upon 
consideration  of  respondents’  evidence 
and  other  information  before  it,  the  FTC 
determines  that  there  are  any  material 
misrepresentations  or  omissions  in  the 
financial  statements  and  related 
documents,  that  determination  shall 
cause  the  entire  amount  of  monetary 
liability  of  one  million  nine  hundred 
thousand  dollars  ($1,900,000)  to  become 
immediately  due  and  payable  to  the 
Federal  Trade  Commission,  and  interest 
computed  at  the  rate  prescribed  in  28 
U.S.C.  §  1961,  as  amended,  shall 
immediately  begin  to  accrue  on  the 
unpaid  balance.  Proceedings  initiated 
under  part  HI  are  in  addition  to,  and  not 
in  lieu  of,  any  other  civil  or  criminal 
remedies  as  may  be  provided  by  law, 
including  any  proceedings  the  Federal 
Trade  Commission  may  initiate  to 
enforce  this  Order. 

IV 

It  is  further  ordered  That  the  corporate 
respondent  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  Order. 

V 

It  is  further  ordered  That  the 
individual  respondent  shall  promptly 
notify  the  Commission  of  the 
discontinuance  of  his  present  business 
or  employment  and,  for  a  period  of  five 
(5)  years  after  the  date  of  service  of  this 
order,  and  shall  promptly  notify  the 
Commission  of  each  afRliation  with  a 
new  business  or  employment. 

VI 

It  is  further  ordered  That  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  on  them,  and  on  the  first 
through  the  fifth  anniversaries  of  the 
elective  date  of  this  order,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 


from  The  Hairbow  Company,  Inc., 
Rainbow  Productions,  Inc.,  and  Russell 
J.  Osborne  ("proposed  respondents”). 

All  of  the  proposed  respondents  are 
located  in  Danville,  California. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

The  Hairbow  Company  and  Rainbow 
Productions  disseminate  advertising 
seeking  individuals  to  assemble  craft 
items  at  home.  The  Hairbow  Company 
sells  instructional  kits  and  craft 
materials,  and/or  charges  registration 
fees,  to  individuals  wanting  to  perform 
such  assembly  work. 

The  complaint  alleges  that  proposed 
respondents  have  misrepresented  the 
weekly  earnings  that  are  regularly 
realized  by  The  Hairbow  Company’s 
home  assemblers,  through  performing 
such  assembly  work  and  submitting  it  to 
The  Hairbow  Company  for 
compensation.  The  complaint  further 
alleges  that  proposed  respondents  have 
misrepresented  that  there  is  a  significant 
marketplace  demand  for  the  demand  for 
the  products  they  offer  for  assembly. 

The  complaint  alleges  that  these 
misrepresentations  violate  Section 
5(a)(1)  of  the  Federal  Trade  Commission 
Act  (15  U.S.C.§  45(a)(1)). 

The  proposed  order  requires  proposed 
respondents  to  cease  making  any 
material  misrepresentations,  including 
specifically  misrepresentations 
regarding  past,  present  or  future 
earnings  or  profits  of  participants  in  any 
work  opportunity.  The  order  further 
prohibits  misrepresentations  regarding 
the  marketplace  demand  for  any 
product  or  service  for  which  proposed 
respondents  are  offering  a  work 
opportunity. 

The  proposed  order  also  prohibits 
proposed  respondents  from  making  any 
eamings-related  or  profit-related  claims 
through  using  phrases  such  as  "up  to.” 
or  through  stating  any  dollar  amount, 
unless  the  stated  earnings  or  profit 
figures  can  be  achieved  by  an 
appreciable  number  of  participants.  The 
latter  prohibition  also  requires 
disclosure  of  the  class  of  consumers 
who  can  achieve  stated  earnings  or 
profit  levels,  where  factors  or  conditions 
affecting  earnings  or  proftts  are  not 
reasonably  foreseeable  by  prospective 
workers. 
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The  proposed  order  additionally 
requires  proposed  respondents  to  retain 
specified  records  relating  to  their 
advertising  of  work  opportunities,  the 
persons  who  paid  money  to  participate 
in  any  woii^  opportunity,  and  the 
earnings  or  profits  of  participants. 

Additionally,  the  proposed  order 
requires  the  corporate  respondent  to 
notify  the  Commission  of  changes  in 
corporate  structure,  the  individual 
respondent  to  notify  the  Commission  of 
his  discontinuance  his  present  business 
or  employment  and  each  new  business 
or  employment  affiliation,  and  all 
propo^  respondent  to  file  compliance 
reports  with  the  Commission.  Proposed 
respondents  would  be  subject  to  civil 
penalties  if  they  did  not  comply  with 
any  of  the  above  order  provisions. 

The  proposed  order  also  requires 
propos^  respondents  to  pay  to  the 
Federal  Trade  Commission  $1,900,000 
for  consumer  redress  or  disgorgement. 
This  liability  is  suspended,  however,  on 
the  basis  of  financial  disclosures  made 
by  proposed  respondents  to  the  FTC, 
with  the  proviso  that  the  Commission 
can  reopen  the  proceeding  if  it 
subsequently  determines  that  there  are 
material  misrepresentations  or 
omissions  in  the  financial  disclosures. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  propos^  order  or  to 
modify  in  any  way  their  terms. 

Benjamin  I.  Berman, 

Acting  Secretary. 

(FR  Doc.  94-157  Filed  1-4-94;-  8:45  am] 

BI  LUNG  CODE  «7S<M>1-M 

[Fil*  No.  922  3264] 

Homespun  Products,  Inc.,  et  aL; 
Propos^  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  tUngs,  the  Califomia-bas^ 
corporations  and  an  officer,  who 
purported  to  market  pillows  and 
Christmas  ornaments,  from  making  any 
material  misrepresentations  regarding 
earnings  or  profits  of  participants  in  any 
,  work  opportunity  and  from  making 
misrepresentations  about  the 
marketplace  demand  for  any  product  or 
service.  In  addition,  the  proposed 


settlement  would  require  the 
respondents  to  pay  $1.04  million  to  the 
Commission  for  consumer  redress  or 
disgorgement. 

DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20560. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  Gerald  Wright,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St., 

Suite  570,  San  Francisco,  CA  94103. 

(415)  744-7920. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission’s  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  HOMESPUN  PRODUCTS. 
INC.,  a  corporation,  GAS  MARKETING,  INC. 
a  corporation,  and  GREGORY  A.  STRAW, 
individually  and  as  an  officer  of  said 
corporations. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
Homespun  Products,  Inc.,  a  corporation, 
G  &  S  l^rketing,  Inc.,  a  corporation, 
and  Gregory  A.  Straw,  individually  and 
as  an  officer  of  said  corporations 
(“proposed  respondents”  or 
“respondents”),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  hrom  the  acts 
and  practices  being  investimted. 

It  ts  hereby  agreed  by  ana  between 
Homespim  deducts.  Ina  by  its  duly 
authorized  ofiicer,  G  &  S  MaHceting, 

Inc.,  by  its  duly  authorized  officer,  and 
Gregory  A.  Straw,  individually  and  as 
an  officer  of  said  corporations,  and  their 
attorney,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  resfiondent  Homespun 
Products,  Inc.,  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  California,  with  its  principal 


office  and  place  of  business  located  at 
201  Benton  Court,  Suisun,  California 
94585. 

Proposed  respondent  G  &  S 
Marketing,  Inc.  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  California,  with  its  principal 
office  or  place  of  business  located  at  201 
Benton  Court,  Suisun,  California  94585. 

Proposed  respondent  Gregory  A. 

Straw  is  an  officer  of  said  corporation. 

He  formulates,  directs  and  controls  the 
policies,  acts  and  practices  of  said 
corporation  and  his  address  is  the  same 
as  that  of  the  corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  this 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
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attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents’  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

“Work  Opportimity”  means  any  offer 
to  a  person  to  earn  income  by  producing 
goods  or  providing  services,  where  (1) 
the  offeree  must  pay  to  the  offeror,  or  a 
person  identified  by  the  offeror,  any 
amount  of  money,  whether  in  the  form 
of  a  registration,  application  or  other 
fee,  a  payment  for  initial  inventory  or 
supplies,  or  in  any  other  form,  as  a 
condition  of  participating;  and  (2)  the 
offeror  represents  that  the  offeree  will  or 
could  be  compensated  in  any  manner  by 
the  offeror  or  by  a  person  identified  by 
the  offeror. 

“Participant”  means  any  person  who 
pays  the  offeror  of  a  work  opportunity, 
or  a  person  identified  by  such  offeror, 
any  amount  of  money,  whether  in  the 
form  of  a  registration,  application  or 
other  fee,  a  payment  for  initial  inventory 
or  supplies,  or  in  any  other  form,  as  a 
condition  of  participating  in  a  work 
opportunity. 

“Net  Earnings  or  Profits”  means  the 
compensation  paid  to  a  participant  in  a 
work  opportunity,  less  the  costs  to  a 
participant  of  materials,  supplies  and 
shipping. 


It  is  ordered  That  respondents 
Homespun  Products.  Inc.,  a  corporation. 
G  &  S  Marketing,  Inc.,  a  corporation, 
their  successors  and  assigns,  and  their 
officers,  and  Gregory  A.  Straw, 
individually  and  as  an  officer  of 
Homespun  Products.  Inc.  and  G  &  S 
Marketing,  Inc.,  and  respondents’ 
agents,  representatives  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  marketing, 
advertising,  promotion,  offering,  or  sale 
of  any  work  opportunity,  in  or  affecting 
commerce,  as  “commerce”  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  firom: 

A.  Making  any  material 
misrepresentation,  including  but  not 
limited  to: 

1.  Misrepresenting  the  past,  present  or 
potential  fiiture  earnings  or  profits  of 
participants  in  any  work  opportunity;  or 

2.  Misrepresenting  the  marketplace 
demand  for  any  product  or  service  for 
which  respondents  are  offering  a  work 
opportunity. 

B.  Making  any  eamings-related  or 
profit-relat^  claim  which  uses  the 
phrase  “up  to”  or  words  of  similar 
import  or  which  states  any  dollar 
amount,  unless  the  stated  level  of 
earnings  or  profits  constitutes  the  net 
earnings  or  profits  which  can  be 
achieved  by  an  appreciable  number  of 
participants;  and  ^rther,  in  any 
instances  where  consumers  could  not 
reasonably  foresee  the  major  factors  or 
conditions  affecting  the  ability  to 
achieve  the  stated  level  of  earnings  or 
profits,  cease  and  desist  from  failing  to 
disclose  clearly  and  prominently  the 
class  of  consumers  who  can  achieve  the 
stated  level. 

II 

It  is  further  ordered  That  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  Specimen  copies  of  all  materials 
disseminated  which  contain  such 
representation: 

B.  All  materials  that  were  relied  upon 
as  substantiation  in  disseminating  such 
representation; 

C.  The  names,  addresses  and 
telephone  numbers  of  all  work 
opportunity  participants  who  paid  any 
money  to  respondents  within  the 
previous  three  years;  and 

D.  Hie  names,  addresses  and 
telephone  numbers  of  all  work 


opportunity  participants  who  earned 
any  income  or  profits  frtim  respondents 
during  the  previous  three  years,  and  for 
each  such  participant:  all  written 
agreements  between  respondents  and 
each  participant  during  the  previous 
three  years;  and  the  dates  and  amounts 
of  all  payments  paid  to  each  participant 
for  work  completed  pursuant  to  the 
work  opportunity  during  the  previous 
three  years. 

Ill 

It  i^uTtber  ordered: 

A.  Iiiat  respondents  Homespun 
Products,  Inc.,  G  &  S  Marketing,  Inc.  and 
Gregory  A.  Straw  shall  pay  to  the  FTC 
as  consumer  redress  the  sum  of  one 
million  and  forty  thousand  dollars 
($1,040,000):  provided,  however,  that 
this  liability  will  be  suspended,  subject 
to  the  provisions  of  subpart  B  below. 

B.  That  the  Commission’s  acceptance 
of  this  Order  is  expressly  premised 
upon  the  representations  regarding  the 
financial  condition  of  the  respective 
respondents  made  to  the  FTC  in  a 
“Financial  Statement  of  Corporate 
Defendant”  relating  to  Homespun 
Products,  Inc.,  dated  February  12, 1993; 
a  “FinanciaLStatement  of  Corporate 
Defendant”  relating  to  G  &  S  Marketing, 
Inc.,  dated  February  12. 1993;  a 
“Financial  Statement  of  Debtor” 
executed  by  Gregory  A.  Straw,  dated 
February  8, 1993;  the  federal  income  tax 
returns  of  Homespun  Products,  Inc.  for 
1990, 1991  and  1992;  the  federal  income 
tax  returns  for  G  &  S  Marketing,  Inc.  for 
1991  and  1992;  and  the  federal  income 
tax  returns  for  Gregory  A.  Straw  and 
Susan  M.  Straw  for  1991  and  1992.  After 
service  upon  respondents  of  an  order  to 
show  cause,  the  FTC  may  reopen  this 
proceeding  to  make  a  determination 
whether  there  are  any  material 
misrepresentations  or  omissions  in  said 
representations  regarding  the  financial 
condition  of  the  respective  respondents. 
Respondents  shall  given  an 
opportunity  to  present  evidence  on  this 
issue.  If,  upmn  consideration  of 
respondents’  evidence  and  other 
information  before  it,  the  FTC 
determines  that  there  are  any  material 
misrepresentations  or  omissions  in  the 
financial  statements  and  related 
documents,  that  determination  shall 
cause  the  entire  amount  of  monetary 
liability  of  one  million  and  forty 
thousand  dollars  ($1,040,000)  to  become 
immediately  due  and  payable  to  the 
Federal  Trade  Commission,  and  interest 
computed  at  the  rate  prescribed  in  28 
U.S.C.  1961,  as  amended,  shall 
immediately  begin  to  accrue  on  the 
unpaid  balance.  Proceedings  initiated 
under  Part  III  are  in  addition  to.  and  not 
in  lieu  of,  any  other  civil  or  criminal 
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remedies  as  may  be  provided  by  law, 
including  any  proceedings  the  Federal 
Trade  Commission  may  initiate  to 
enforce  this  Order. 

IV 

It  is  further  ordered  That  the  corporate 
respondents  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  dissolution,  assignment,  or 
sale  resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporations  that  may 
affect  compliance  obligations  arising  out 
of  the  Order. 

V 

It  is  further  ordered  That  the 
individual  respondent  shall  promptly 
notify  the  Commission  of  the 
discontinuance  of  his  present  business 
or  employment  and,  for  a  period  of  five 
(5)  years  after  the  date  of  service  of  this 
Order,  shall  promptly  notify  the 
Commission  of  each  affiliation  with  a 
new  business  or  employment. 

It  is  further  ordered  That  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  on  them,  and  on  the  first 
through  the  fifth  anniversaries  of  the 
effective  date  of  this  Order,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Homespun  Products,  Inc.,  G  &  S 
Marketing.  Inc.,  and  Gregory  A.  Straw 
("proposed  respondents”).  All  of  the 
Proposed  respondents  are  located  in 
Suisun,  California. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

Homespun  Products  and  G  &  S 
Marketing  disseminate  advertising 
seeking  individuals  to  assemble  craft 
items  at  home.  Homespun  Products  sells 
instructional  kits  and  craft  materials, 
and/or  charges  registration  fees,  to 
individuals  wanting  to  perform  such 
assembly  work. 

The  complaint  alleges  that  proposed 
respondents  have  misrepresented  the 


weekly  earnings  that  are  regularly 
realized  by  Homespun  Products’  home 
assemblers,  through  performing  such 
assembly  work  and  submitting  it  to 
Homespun  Products  for  compensation. 
The  complaint  further  alleges  that 
proposed  respondents  have 
misrepresented  that  there  is  a  significant 
marketplace  demand  for  the  products 
they  offer  for  assembly.  The  complaint 
alleges  that  these  misrepresentations 
violate  Section  5(a)(1)  of  the  Federal 
Trade  Commission  Act  (15  U.S.C. 
45(a)(1)). 

The  proposed  order  requires  proposed 
respondents  to  cease  maidng  any 
material  misrepresentations,  including 
specifically  misrepresentations 
regarding  past,  present  or  future 
earnings  or  profits  of  participants  in  any 
work  opportimity.  The  order  further 
prohibits  misrepresentations  regarding 
^the  marketplace  demand  for  any 
product  or  service  for  which  proposed 
respondents  are  offering  a  work 
opportimity. 

The  proposed  order  also  prohibits 
proposed  respondents  from  making  any 
earnings-related  or  profit-related  claims 
through  using  phrases  such  as  “up  to,” 
or  through  stating  any  dollar  amount, 
unless  the  stated  earnings  or  profit 
figures  can  be  achieved  by  an 
appreciable  number  of  participants.  The 
latter  prohibition  also  requires 
disclosure  of  the  class  of  consumers 
who  can  achieve  stated  earnings  or 
profit  levels,  where  factors  or  conditions 
affecting  earnings  or  profits  are  not 
reasonably  foreseeable  by  prospective 
workers. 

The  proposed  order  additionally 
requires  proposed  respondents  to  retain 
specified  records  relating  to  their 
advertising  of  work  opportunities,  the 
persons  who  paid  money  to  participate 
in  any  work  opportunity,  and  the 
earnings  or  profits  of  participants. 

Additionally,  the  proposed  order 
requires  the  corporate  respondents  to 
notify  the  Commission  of  changes  in 
corporate  structure,  the  individual 
respondent  to  notify  the  Commission  of 
his  discontinuance  of  his  present 
business  or  employment  and  each  new 
business  or  employment  affiliation,  and 
ail  proposed  respondents  to  file 
compliance  reports  with  the 
Commission.  Proposed  respondents 
would  be  subject  to  civil  penalties  if 
they  did  not  comply  with  any  of  the 
above  order  provisions. 

The  proposed  order  also  requires 
proposed  respondents  to  pay  to  the 
Federal  Trade  Commission  $1,040,000 
for  consumer  redress  or  disgorgement. 
This  liability  is  suspended,  however,  on 
the  basis  of  financial  disclosures  made 
by  proposed  respondents  to  the  FTC, 


with  the  proviso  that  the  Commission 
can  reopen  the  proceeding  if  it 
subsequently  determines  that  there  are 
material  misrepresentations  or 
omissions  in  the  financial  disclosures. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Benjamin  I.  Berman, 

Acting  Secretary. 

(FR  Doc.  94-158  Filed  1-4-94;  8:45  am) 

BILLING  CODE  a750-01-U 

[File  No.  922  3266] 

New  Mexico  Custom  Designs,  Inc.,  et 
al;  Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  New  Mexico- 
based  corporation  and  its  officer,  who 
claimed  to  sell  beaded  earrings,  from 
making  any  materia)  misrepresentations 
regarding  earnings  or  profits  of 
participants  in  any  work  opportunity 
and  fi-om  making  misrepresentations 
about  the  marketplace  demand  for  any 
product  or  service.  In  addition,  the 
proposed  settlement  would  require  the 
respondents  to  pay  $1.2  million  to  the 
Commission  for  consumer  redress  or 
disgorgement. 

DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NVV,, 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  Gerald  Wright,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St.,  suite 
570,  San  Francisco,  CA  94103.  (415) 
744-7920. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
an  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
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Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  New  Mexico  Custom 
Designs,  Inc.,  a  corporation,  and  Anthony  L. 
Ingram,  individually  and  as  an  officer  of  said 
corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of  New 
Mexico  Custom  Designs,  Inc.,  a 
corporation,  and  Anthony  L.  Ingram, 
individually  and  as  an  officer  of  said 
corporation  (“proposed  respondents”  or 
“respondents”),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investigated, 

It  IS  hereby  agreed  by  and  between 
New  Mexico  Custom  Designs,  Inc.  by  its 
duly  authorized  officer,  and  Anthony  L. 
Ingram,  individually  and  as  an  officer  of 
said  corporation,  and  their  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  New  Mexico 
Custom  Designs,  toc„  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  New  Mexico,  with  its  principal 
office  and  place  of  business  located  at 
8415  Washington  Place,  NE.,  suite  D, 
Albuquerque,  New  Mexico  87113. 

Proposed  respondent  Anthony  L. 
Ingram  is  an  officer  of  said  corporation. 
He  formulates,  directs  and  controls  the 
policies,  acts  and  practices  of  said 
corporation  and  his  address  is  the  same 
as  ffiat  of  the  corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  plac^  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 


information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  this 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  fa^,  are 
true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents’  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  well  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  finaL 


Order 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

“Work  Opportunity”  means  any  offer 
to  a  person  to  earn  income  by  producing 
goods  or  providing  services,  where  (1) 
the  offeree  must  pay  to  the  offeror,  or  a 
person  identified  by  the  offeror,  any 
amount  of  money,  whether  in  the  form 
of  a  registration,  application  or  other 
fee,  a  payment  for  initial  inventory  or 
supplies,  or  in  any  other  form,  as  a 
condition  of  participating;  and  (2)  the 
offeror  represents  that  the  ofieree  will  or 
could  be  compensated  in  any  manner  by 
the  ofieror  or  by  a  person  identified  by 
the  offeror. 

“Participant”  means  any  person  who 
pays  the  offeror  of  a  work  opportunity, 
or  a  person  identified  by  such  offeror, 
any  amount  of  money,  whether  in  the 
form  of  a  registration,  application  or 
other  fee,  a  payment  for  initial  inventory 
or  supplies,  or  in  any  other  form,  as  a 
condition  of  participating  in  a  work 
opportunity. 

“Net  Earnings  or  Profits”  means  the 
compensation  paid  to  a  participant  in  a 
work  opportunity,  less  the  costs  to  a 
participant  of  materials,  supplies  and 
shipping. 

/ 

It  is  ordered  that.  Respondents  New 
Mexico  Custom  Designs,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Anthony  L.  Ingram, 
individually  and  as  an  officer  of  New 
Mexico  Custom  Designs,  Inc.,  a 
corporation,  and  respondents’  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  marketing,  advertising, 
promotion,  offering,  or  sale  of  any  work 
opportunity,  in  or  affecting  commerce, 
as  “commerce”  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from: 

A.  Making  any  material 
misrepresentation,  including  but  not 
limited  to: 

1.  Misrepresenting  the  past,  present  or 
potential  future  earnings  or  profits  of 
participants  in  any  work  opportunity:  or 

2.  Misrepresenting  the  marketplace 
demand  for  any  product  or  service  for 
which  respondents  are  offering  a  work 
opportunity. 

B.  Making  any  eamings-related  or 
profit-relat^  claim  which  uses  the 
phrase  “up  to”  or  words  of  similar 
import  or  which  states  any  dollar 
amount,  unless  the  stated  level  of 
earnings  or  profits  constitutes  the  net 
earnings  or  profits  which  can  be 
achieved  by  an  appreciable  number  of 
participants;  and  mrther,  in  any 
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instances  where  consumers  could  not 
reasonably  foresee  the  major  factors  or 
conditions  aHecting  the  ability  to 
achieve  the  stated  level  of  earnings  or 
profits,  cease  and  desist  from  failing  to 
disclose  clearly  and  prominently  the 
class  of  consumers  who  can  achieve  the 
stated  level. 

It  is  further  ordered  that,  For  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  Specimen  copies  of  all  materials 
disseminated  which  contain  such 
representation; 

B.  All  materials  that  were  relied  upon 
as  substantiation  in  disseminating  such 
representation: 

C.  The  names,  addresses  and 
telephone  numbers  of  all  work 
opportunity  peirticipants  who  paid  any 
money  to  respondents  within  the 
previous  three  years;  and 

D.  The  names,  addresses  and 
telephone  numbers  of  all  work 
opportunity  participants  who  earned 
any  income  or  profits  firom  respondents 
during  the  previous  three  years,  and  for 
each  such  participant:  All  written 
agreements  between  respondents  and 
each  participant  during  the  previous 
three  years;  and  the  dates  and  amoimts 
of  all  payments  paid  to  each  participant 
for  work  completed  pursuant  to  the 
work  opportunity  during  the  previous 
three  years. 

m 

It  isfurther  ordered: 

A.  Tnat  respondent  Anthony  L. 

Ingram  shall  pay  to  the  FTC  as 
consumer  redress  the  sum  of  one 
million  two  hundred  thousand  dollars 
($1,200,000):  provided  however,  that 
this  liability  will  be  suspended,  subject 
to  th^rovisions  of  subpart  B  below. 

B.  That  the  Commission’s  acceptance 
of  this  Order  is  expressly  premised 
upon  the  representations  regarding  the 
financial  condition  of  the  respective 
respondents  made  to  the  FTC  in:  A 
“Financial  Statement  of  Debtor” 
executed  by  Anthony  L.  Ingram  on 
October  20, 1992;  a  "Financial 
Statement  of  Corporate  Defendant” 
relating  to  New  Mexico  Custom  Designs, 
Inc.  executed  by  Anthony  L.  Ingram,  as 
president,  on  October  20, 1992;  the 
Federal  income  tax  returns  of  New 
Mexico  Custom  Designs,  Inc.,  for  1989, 
1990  and  1991;  the  federal  income  tax 
returns  of  Anthony  L.  Ingram  for  1990 
and  1991;  accounting  statements  for 
1990, 1991  and  1992,  referred  to  in,  and 
enclosed  with,  a  letter  from  Gary 


Harrell,  Esq.,  to  the  Federal  Trade 
Commission,  dated  22  march  1993;  and 
a  letter  from  Gary  Harrell,  Esq.,  to  the 
Federal  Trade  Commission,  dated  3  May 
1993,  After  service  upon  respondents  of 
an  order  to  show  cause,  the  FTC  may 
reopen  this  proceeding  to  make  a 
determination  whether  there  are  any 
material  misrepresentations  for 
omissions  in  said  representations 
regarding  the  financial  condition  of  the 
respective  respondents.  Respondents 
shall  be  given  an  opportimity  to  present 
evidence  on  this  issue.  If,  upon 
consideration  of  respondents’  evidence 
and  other  information  before  it,  the  FTC 
determines  that  there  are  rmy  material 
misrepresentations  or  omissions  in  the 
financial  statements  and  related 
documents,  that  determination  shall 
cause  the  entire  amount  of  monetary 
liability  of  one  million  two  himdred 
thousand  dollars  ($1,200,000)  to  become 
immediately  due  and  payable  to  the 
Federd  Trade  Commission,  and  interest 
computed  at  the  rate  prescribed  in  28 
U.S.C.  1961,  as  amended,  shall 
immediately  begin  to  accrue  on  the 
unpaid  balance.  Proceedings  initiated 
under  Part  m  are  in  addition  to,  and  not 
in  lieu  of,  any  other  civil  or  criminal 
remedies  as  may  be  provided  by  law, 
including  any  proceedings  the  Federal 
Trade  Commission  may  initiate  to 
enforce  this  Order. 

IV 

It  is  further  ordered,  That  the 
corporate  respondent  shall  noti^  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  dissolution,  assignment,  or 
sale  resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  Order. 

V 


It  is  further  ordered  that.  The 
individual  respondent  shall  promptly 
notify  the  Commission  of  the 
discontinuance  of  his  present  business 
or  employment  and,  for  a  period  of  five 
(5)  years  after  the  date  of  service  of  this 
order,  shall  promptly  notify  the 
Commission  of  each  affiliation  with  a 
new  business  or  employment. 

VI 

It  is  further  ordered  that.  Respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  on  ffiem,  and  on  the  first 
through  the  fifth  anniversaries  of  the 
effective  date  of  this  order,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 


Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  New  Mexico  Custom  Designs,  Inc. 
and  Anthony  L.  In^am  (“proposed 
respondents”).  Bom  of  the  proposed 
respondents  are  located  in  Albuquerque, 
New  Mexico, 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Conunents  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  fiom  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

New  Mexico  Custom  Designs,  Inc.  and 
Anthony  L.  Ingram  disseminate 
advertising  seeking  individuals  to 
assemble  craft  items  at  home.  They  sell 
instructional  kits  arid  craft  materials, 
and/or  charge  registration  fees,  to 
individuals  wanting  to  perform  such 
assembly  work. 

The  complaint  alleges  that  proposed 
respondents  have  misrepresented  the 
weekly  earnings  that  are  regularly 
realized  by  New  Mexico  Custom 
Designs’  home  assemblers,  through 
performing  such  assembly  work  and 
submitting  it  to  New  Mexico  Custom 
Designs  for  compensation.  The 
complaint  further  alleges  that  proposed 
respondents  have  misrepresented  that 
there  is  a  significant  marketplace 
demand  for  the  products  they  offer  for 
assembly.  The  complaint  alleges  that 
these  misrepresentations  violate  section 
5(a)(1)  of  the  Federal  Trade  Commission 
Act  (15  U.S.C.  45(a)(1)). 

The  proposed  order  requires  proposed 
respondents  to  cease  maldng  any 
material  misrepresentations,  including 
specifically  misrepresentations 
regarding  past,  present  or  future 
earnings  or  profits  of  participants  in  any 
work  opportunity.  The  order  further 
prohibits  misrepresentations  regarding 
the  marketplace  demand  for  any 
product  or  service  for  which  proposed 
respondents  are  offering  a  work 
opportunity. 

The  proposed  order  also  prohibits 
proposed  respondents  firom  making  any 
eamings-related  or  profit-related  claims 
through  using  phrases  such  as  “up  to,” 
or  through  stating  any  dollar  amoimt, 
unless  the  stated  earnings  or  profit 
figures  can  be  achieved  by  an 
appreciable  number  of  participants.  The 
latter  prohibition  also  requires 
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disclosure  of  the  class  of  consumers 
who  can  achieve  stated  earnings  or 
profit  levels,  where  factors  or  conditions 
affecting  earnings  or  profits  are  not 
reasonably  foreseeable  by  prospective 
workers. 

The  proposed  order  additionally 
requires  proposed  respondents  to  retain 
specified  records  relating  to  their 
^  advertising  of  work  opportunities,  the 
persons  who  paid  money  to  p£irticipate 
in  any  work  opportimity,  and  the 
earnings  or  profits  of  participants. 

Additionally,  the  proposed  order 
requires  the  corporate  respondent  to 
notify  the  Commission  of  changes  cn 
Corporate  structure,  the  individual 
respondent  to  notify  the  Commission  of 
his  discontinuance  of  his  present 
business  or  employment  and  each  new 
business  or  employment  affiliation,  and 
ail  proposed  respondents  to  file 
compliance  reports  with  the 
Commission.  Proposed  respondents 
would  be  subject  to  civil  penalties  if 
they  did  not  comply  with  any  of  the 
above  other  provisions. 

The  proposed  order  also  requires 
proposed  respondents  to  pay  to  the 
Federal  Trade  Commission  $1,200,000 
for  consumer  redress  or  disgorgement. 
This  liability  is  suspended,  however,  on 
the  basis  of  financial  disclosures  made 
by  proposed  respondents  to  the  FTC, 
with  the  proviso  that  the  Commission 
can  reopen  the  proceeding  if  it 
subsequently  determines  that  there  are 
material  misrepresentations  or 
omissions  in  the  financial  disclosures. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Benjamin  I.  Berman, 

Acting  Secretary. 

(FR  Doc.  94-155  Filed  1-4-94;  8:45  am) 
BILUNC  CODE  STSO-OI-M 


[File  No.  921-0070] 

Personal  Protective  Armor 
Association,  Inc.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  xmfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Baltimore-based 
association  for  manufacturers  of  body 


armor  in  North  America  firom  restricting 
its  members  from  engaging  in 
comparative  advertising  or  ofiering 
product-liability  insurance,  guarantees 
or  warranties  on  soft  body  armor,  and 
from  placing  any  restraints  on  member 
adveitising,  including  price  disclosure, 
product  liability,  and  body  armor 
performance  characteristics. 

DATES:  Comments  must  be  received  on 
or  before  March  7, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Nolan,  FTC/S-2624,  Washington, 
DC  20580.  (202)  326-2770. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  the 
Personal  Protective  Armor  Association, 
Inc.,  and  it  now  appearing  that  Personal 
Protective  Armor  Association,  Inc., 
hereinafter  sometimes  referred  to  as 
proposed  respondent,  is  willing  to  enter 
into  an  agreement  containing  an  Order 
to  cease  and  desist  fitim  engaging  in  the 
acts  and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between  the 
proposed  respondent  and  its  attorney 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Personal 
Protective  Armor  Association,  Inc. 
(“PPAA”)  is  a  corporation  organized, 
existing  and  transacting  business  under 
and  by  virtue  of  the  laws  of  the  State  of 
Tennessee,  with  its  office  and  principal 
place  of  business  located  at  3623  Falls 
Road,  Baltimore,  Maryland  21222. 

2.  PPAA  admits  all  of  the 
jurisdictional  facts  set  forth  in  the  draft 
of  Complaint  here  attached. 

3.  PPAA  waives: 

(a)  Any  further  procedural  steps; 


(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwrise  to  challenge  or  contest  the 
validity  of  the  order  entered  into 
pursuant  to  this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  £md 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this- agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draf  of  Complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawm  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules  of  Practice,  the 
Commission  may,  without  further  notice 
to  proposed  respondent,  (1)  Issue  its 
Complaint  corresponding  in  form  and 
substance  with  the  draft  of  Complaint 
here  attached  and  its  decision 
containing  the  following  Order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  Order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  as  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 

Postal  Service  of  the  Complaint  and 
decision  containing  the  agreed-to-order 
to  proposed  respondent’s  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  'The  Complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
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vary  or  contrac^ct  tbe  terms  of  the 
Order. 

7.  Proposed  respondent  has  read  the 
proposed  draft  of  Complaint  and  Order 
coBteniplaled  hereby.  It  understands 
that  once  the  Order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  comptieo  with  the  Ormr.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  dvil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
ftnal. 

Order 

t 

For  tbe  purposes  of  this  orckr,  tbe 
following  definitions  shall  apply: 

A.  "Respondent’'  means  F^rsonal 
Protective  Armor  Association,  its 
directors,  trustees,  councils, 
committees,  officers,  representatives, 
delegates,  agents,  employees, 
successors,  or  assigns. 

B.  "Soft  body  armor”  means 
concealable  bullet-resistant  vests 
generally  worn  by  civilians  and  law 
enforcement  personnel. 

II 

It  is  onfererf.That  Respondent, 
directly,  indirectly,  or  through  any 
device,  in  connection  with  activities  in 
or  affecting  commerce,  as  "comn>erce” 
is  defined  by  the  Federal  Trade 
Commission  Act,  as  amended,  cease  and 
desist  from: 

A.  Entering  into,  attempting  to  enter 
into,  organizing,  continuing,  or  acting  in 
furtherance  of  any  agreement  or 
combination,  or  carrying  out  any 
agreement  between  or  among 
Respondent's  members,  either  express 
or  implied,  that  prohibits,  restricts, 
impedes,  interferes  with,  restrains, 
places  limitations  on,  or  advises  against: 

1.  Engaging  in  comparative 
advertising,  including,  but  not  limited 
to  prohibiting  any  member  from 
advertising  that  any  type  of  soft  body 
armor  meets  or  fails  to  meet  any  ballistic 
resistance  standard;  or 

2.  Offering  or  providing  products 
liability  insurance,  guarantees,  or 
warranties  on  softly  body  armor. 

B.  Restricting,  regulating,  impeding, 
declaring  unethical,  interfering  with, 
restraining,  or  advising  against  the 
advertising,  {ntblishing,  or 
dissemination  by  any  person  of  the 
prices,  terins,  availability, 
characteristics,  or  conditions  of  sale  of 
soft  body  armor  through  any  means, 
including,  but  not  limited  to,  adopting 
or  maintaining  any  rufe  or  policy  that 
restricts  or  prohibits  a  menibet  fromr 

1 .  Engaging  in  comparative 
advertfemg,  inchtdfng,  hut  not  limited 


to  prohibiting  any  member  from 
advertising  that  any  type  of  soft  body 
armor  meets  or  fails  to  meet  any  ballistic 
resistance  standard;  or 

2.  Offering  cw  providing  products 
liability  insurance,  guarantees,  or 
warranties  on  soft  bi^y  armor. 

Provided,  That  nothing  contained  in 
this  Paragraph  D  shall  prohibit 
Respondent  from  formulating,  adopting, 
disseminating  to  its  members,  and 
enforcing  reasonable  ethical  guidelines 
governing  tbe  conduct  of  its  noentbers 
with  respect  to  representations, 
including  unsubstantiated 
representations,  that  Respondent 
reasonably  believes  would  be  false  or 
deceptive  within  the  meaning  of  sectioa 
5  of  the  Federal  Trade  Commission  Act. 

Ill 

It  is  further  ordered.  That  Respondent: 

A.  Distribute  by  first-class  mail  a  copy 
of  this  Order  and  the  Complaint  to  each 
of  its  members  within  thirty  fSOj  days 
after  the  date  thS  Order  become  final. 

B.  For  a  period  of  five  (5)  years  after 
the  date  this  Order  becomes  final, 
provide  each  new  member  who  )oins 
PPAA  with  a  copy  of  the  Order  and 
Complaint  within  thirty  (30j  days  of 
membership  into  PPAA. 

C  File  a  verified,  written  report  with 
the  Commission  within  sixty  (60)  d^s 
after  the  date  this  Order  becomes  final, 
and  annually  thereafter  for  five  (5)  years 
on  the  anniversary  of  the  date  this  Order 
becomes  final,  and  at  such  other  times 
as  the  Commission  may,  by  written 
notice  to  PPAA,  require,  setting  forth  in 
detail  tbe  manner  and  form  in  which  it 
has  complied  and  is  complying  with  the 
Order. 

D.  For  a  period  of  five  (5)  years  after 
the  date  this  Order  becomes  final, 
maintain  and  make  available  to 
Commission  stall  for  inspection  and 
copying  upon  reasonable  notice,  records 
adequate  to  describe  in  detail  any  action 
taken  in  connection  with  any  activity  ' 
covered  by  Part  11  of  this  Order. 

rv 

It  is  further  ordered.  That  PPAA  shall 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  change  in  the 
corporation  such  as  dissolution, 
assignment,  or  sale,  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  and  any  other  change  that 
may  afiect  compliance  with  this  order. 

Analysis  of  Proposed  Oonsenl  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Personal  Protective 
Armor  Association  fTTAA’^,  which  is 


located  in  Baltimore,  Maryland.  The 
agreement  would  settle  charges  by  the 
Commission  that  the  propos^ 
respondent  violated  section  5  of  the 
Federal  Trade  Commission  Act  by 
engaging  in  practices  that  r^tricted 
competition  among  PPAA  members. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  Complainf 

The  complaint  prepared  for  issuance 
by  the  Commission  along  with  the 
proposed  order  alleges  that  PPAA  and 
its  members  have  engaged  in  acts  and 
practices  that  have  unreasonably 
restrained  competition  among 
manufacturers  of  soft  body  armor.  Tbe 
complaint  alleges  that  PPAA  members 
have  maintain^  a  policy  against 
comparative  advertising  and  have 
adopted  a  policy  not  to  compete  in 
offering  products  liability  insurance  to 
law  enforcement  agencies. 

According  to  the  complaint, 
advertising,  including  comparative 
advertising  and  advertising  of 
warranties  and  pcodiicts  liability 
insurance,  enables  firms  to  inform 
consumers  as  to  the  quality,  price,  and 
terms  of  sale  of  the  product.  Consumers 
consider  terms  of  sale  such  as  products 
liability  insurance  and  certification  that 
the  soft  body  armor  passes  applicable 
performance  standards.  Comparative 
advertising  and  advertising  of 
warranties  and  products  liability 
insurance  enables  firms  to  inform 
consumers  about  these  factors  and 
increases  the  information  available  to 
consumers. 

The  complaint  states  that,  during 
some  periods,  from  1986  to  the  present, 
PPAA  has  maintained  a  policy  against 
comparative  advertising,  including  a 
policy  which  declares  it  unethical  for 
any  member  to  make  any  representation 
that  another  member’s  vests  have  failed 
certification  testing.  The  complaint  also 
states  that,  during  some  periods,  from 
1986  to  the  present,  PPAA  adopted  a 
policy  to  respond  uniformly  to  bids  by 
not  offering  products  liability  insurance 
in  competing  for  contracts  from  law 
enforcement  agencies. 

The  complaint  alleges  that  the 
purposes  or  effects  of  the  challenged  act 
or  practice  have  been  to  restrain 
competition  unreasonably: 
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a.  By  frustrating  and  restraining 
competition  in  the  marketing  and  sale  of 
soft  body  armor  on  the  basis  of  price, 
service,  and  quality; 

b.  By  depriving  consumers  of  the 
benefits  of  truthful  information  about 
the  performance  of  soft  body  armor; 

c.  By  depriving  consumers  of  the 
potential  value  of  warranties,  including 
products  liability  insurance,  in  the 
purchase  of  soft  body  armor. 

The  Proposed  Consent  Order 

Part  I  of  the  order  covers  deftnitions. 
These  definitions  make  clear  that  the 
consent  order  applies  to  directors, 
trustees,  councils,  committees,  officers, 
representatives,  delegates,  agents, 
employees,  successors,  or  assigns  of 
PPAA.  The  order  also  defines  “soft  body 
armor”  as  concealable  bullet-resistant 
vests  generally  worn  by  civilians  and 
law  enforcement  personnel. 

Part  II  of  the  order  describes  the 
conduct  prohibited  by  the  order.  Part  n 
prevents  PPAA  from  entering  into  or 
carrying  out  any  agreement  between  or 
among  its  members  that  restricts 
engaging  in  comparative  advertising  or 
restricts  offering  or  providing  products 
liability  insurance.  Part  II  also  prevents 
PPAA  from  restricting  or  interfering 
with  the  advertising  or  dissemination  of 
prices,  terms,  availability, 
characteristics,  or  conditions  of  sale  of 
soft  body  armor  by  adopting  a  policy 
which  restricts  or  prohibits  a  member 
from  engaging  in  comparative 
advertising  or  offering  or  providing 
products  liability  insurance. 

Part  in  of  the  order  requires  PPAA  to 
furnish  a  copy  of  the  Commission’s 
order  to  each  of  its  members;  to  provide 
each  new  member  who  joins  PPAA  with 
a  copy  of  the  Order  and  complaint;  and 
to  file  compliance  reports  for  five  years. 
Benjamin  I.  Berman, 

Acting  Secretary. 

Concurring  Statement  of  Commissioner 
Roscoe  B.  Starek,  m 

I  concur  in  the  Commission’s  decision  to 
accept  for  public  comment  the  Consent  Order 
in  this  matter.  The  evidence  demonstrates 
that  ten  companies,  representing  more  than 
90%  of  U.S.  sales  of  protective  body  armor, 
engaged  in  unreasonable  restraints  of  trade  in 
violation  of  section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45.  The 
agreements  here  restrain  significant 
dimensions  of  competitive  rivalry  among 
body  armor  manufacturers.  Therefore,  they 
appear  likely,  absent  an  efficiency 
justification,  to  restrict  output  The 
respondent  has  not  proffered  any  efficiency 
justification  for  the  restraints.  Under  the 
standards  set  forth  in  the  Commission’s 
decision  in  Massachusetts  Board  of 
Registration  in  Optometry, i  and  its  progeny, 


*  110  F.T.C  549, 604  (1988). 


this  “inherently  suspect”  conduct  is 
appropriately  condemned  without  a  full  rule 
of  reason  analysis. 

In  my  view,  however,  it  may  have  been 
appropriate  to  name  as  respondents  the 
members  of  the  Personal  Protective  Armor 
Association  ("PPAA”).  This  case  is  not 
typical  of  the  Commission’s  cases 
challenging  anticompetitive  conduct  of  state 
licensing  b^ds  and  trade  associations.  In 
most  such  cases,  the  board  or  association 
represents  hundreds  or  thousands  of 
competing  entities.^  Naming  individual 
members  as  respondents  in  such  cases  is 
generally  impracticable;  It  may  unnecessarily 
complicate  litigation  or  create  intractable 
problems  for  settlement  negotiations.^  More 
importantly,  naming  members  is  often 
unnecessary:  The  respondent  board  or 
association  is  typically  the  only  (or  only 
effective)  means  by  which  the  multitude  of 
competitors  can  reach  and  enforce  an 
agreement  restraining  competition. 

By  contrast,  competitors  in  the  relatively 
concentrated  protective  body  armor  industry 
'  may  be  able  to  collude  effectively  outside  the 
auspices  of  the  PPAA  or  any  other  formal 
trade  association.*  If  so,  the  proposed 
Consent  Order,  which  names  only  the  PPAA 
as  a  respondent,  may  provide  an  insufficient 
remedy.  So  long  as  the  PPAA  is  not 
involved,^  the  same  body  armor 
manufacturers  could  engage  in  collusive 
conduct  falling  squarely  within  the  core 
cease  and  desist  provisions  of  the  Order 
without  exposure  to  civil  penalties  under 
section  5(1)  of  the  FTC  Act,  15  U.S.C  45(1).» 

In  determining  the  optimal  scope  of  any 
future  enforcement  actions  against 
anticompetitive  restraints  focilitated  by  a 
trade  association,  the  necessity  of  the 
particular  association  to  effective  collusion 
among  its  members  should  be  considered 
carefully. 

[FR  Doc.  94-154  Filed  1-4-94;  8:45  am) 
BiLUNQ  COOC  6750-01-M 


2  See,  e.g.,  American  Medical  Association,  94 
F.T.C.  701,  702  (1979)  (membership  consisting  of 
approximately  170,000  medical  doctors);  Mass. 
Board,  110  F.T.C.  at  560  (more  than  1 350  , 

optometrists  subject  to  the  Board's  restraints); 
nietroit  Auto  Dealers  Association,  Inc.,  Ill  F.T.C. 
475.  419  (1989)  (membership  consisting  of  231 
automobile  dealerships). 

2  But  see  Detroit  Auto  Dealers,  111  F.T.C  at  518- 
521  (addenda  to  final  order)  (naming  as  respondents 
the  association,  17  constituent  associations,  96 
member  dealerships,  and  61  individuals). 

«Thus,  unlike  many  cases  involving  association 
restraints  in  which  the  respondent  association  itself 
is  a  critical  First  mover,  the  conduct  at  issue  here 
constitutes  archetypal  cartel  behavior  in  which  this 
particular  association's  involvement  may  be  merely 
detail. 

s  Under  the  Order,  respondent  PPAA  is  defined 
to  include  any  association  that  can  be  held  to  be 
a  legal  successor.  The  evidence  does  not  clearly 
indicate  whether  or  not  PPAA  has  any  structural, 
legal,  or  historical  advantage  that  would  impede  the 
creation  of  a  new,  non-successor  body  armor  trade 
association. 

■Of  course,  this  conduct  would  expose  these 
firms  to  private  and  state  actions  for  damages  under 
section  4  of  the  Cla)rton  Act,  15  U.S.C.  15.  Sudi 
exposure,  however,  apparently  did  not  deter  the 
conduct  that  led  to  the  Commission's  action  in  this 
matter. 


File  No.  922  3265] 

Sandcastle  Creations;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  Oregon-based 
respondents,  who  marketed  potholders 
and  mohair  for  use  as  doll’s  hair,  from 
making  any  material  misrepresentations 
regarding  earnings  or  profits  or 
participants  in  any  work  opportunity 
and  from  making  misrepresentations 
about  the  marketplace  demand  for  any 
product  or  service.  In  addition,  the 
proposed  settlement  would  require  the 
respondents  to  pay  $536,000  to  the 
Commission  for  consumer  redress  or 
disgorgement.  r 

DATES:  comments  must  be  received  on 
or  before  March  7, 1994, 

ADDRESSES:  Comments  should  be 
directed  to;  FTCVOffice  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  (Orald  Wright,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St.,  suite 
570,  San  Francisco,  CA  94103.  (415) 
744-7920. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  William  E.  Taylor,  and 
Susan  L  Taylor,  individually,  and  trading 
and  doing  business  as  Sandcastle  Creations. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
William  E.  Taylor  and  Susan  L.  Taylor, 
individually,  and  trading  and  doing 
business  as  Sandcastle  Creations 
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(“proposed  respondents”  or 
“respondents”),  and  it  now  appearing 
that  proposed  respondents  are  wilting  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
William  E.  Taylor  and  Susan  L.  Taylor, 
individuaily,  and  trading  and  doing 
business  as  Sandcastte  (Nations,  and 
their  attorney,  and  counsel  feir  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondents  William  E. 
Taylor  and  Susan  L.  Taylor  are 
individuals,  trading  and  doing  business 
as  Sandcastle  Creations,  an 
urHncorpc>rated  association,  with  its 
principal  ofHce  and  place  of  business 
located  at  126  Isl  Street,  Newport, 
Oregon  97365. 

Proposed  respornleBt  William  E. 

Taylor  is  a  cti-owner  of  Sandcastle 
Creations.  Jndividxrally  or  in  concert 
with  others,  he  formulates,  direc.ts  and 
controls  the  policies,  acts  and  practices 
of  Sandcastle  Creations  and  his  address 
is  the  same  as  that  of  Sandcastle 
Creations. 

Proposed  respoiwient  Susan  L.  Taylor 
is  a  co-owner  of  Sandcastle  Creations. 
Individually  or  in  ccmcert  with  others, 
she  fomiulates,  directs  and  controls  the 
policies,  acts  and  practices  of 
Sandcastle  Creations  and  her  address  is 
the  same  as  that  of  Sandcastle  Creati<nis. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  fects  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  diat  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusioris  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Ail  claims  under  the  Equal  Access 
to  justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (6(^  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  ctaisidev 
appropriata,  or  issue  and  smve  its 
complaant  (in  such  hum  as  the 
circumstanoes  may  require)  and 


decision,  in  disposition  of  this 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  fects,  are 
true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  deci^on  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  efiect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shaH  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  an  decision  containing 

,  the  agreed-to  order  to  proposed 
respondents’  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Prt^KJsed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

“Work  Opportunity”  means  any  offer 
to  a  person  to  earn  income  by  producing 
goods  or  providing  services,  where  (1) 
the  offeree  must  pay  to  the  offeror,  or  a 
person  identified  by  the  offeror,  any 
amount  of  money,  whether  in  the  form 
of  a  legistiation.  application  cm*  (Aher 
fee,  a  payment  for  initial  inventory  or 


supplies,  or  in  any  other  form,  as  a 
cenchtion  of  partici  paring;  and  (2)  the 
offeror  represents  that  the  offeree  will  or 
could  be  compensated  in  any  manner  by 
the  offeunr  or  by  a  person  identified  by 
the  offeror. 

“Participant”  means  any  person  who 
pays  the  offeror  of  a  work  opportunity, 
or  e  person  identified  by  such  offeror, 
any  amount  of  money,  whether  in  the 
form  of  a  registration,  application  or 
other  fee,  a  payment  for  initial  inventory 
or  supplies,  or  in  any  other  form,  as  a 
condition  of  participating  in  a  work 
opportunity. 

“Net  Earnings  or  Profits”  means  the 
compensation  paid  to  a  participant  in  a 
work  opportunity,  less  the  costs  to  a 
participant  of  materials,  supplies  and 
flipping. 

/ 

h  is  ordered  that.  Respondents 
William  E.  Taylor  and  Suscin  L.  Taylor, 
individually  and  trading  and  doing 
busirtess  as  Sandcastle  Creations,  an 
unincorporated  association,  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
marketing,  advertising,  promotion, 
offering,  or  sale  of  any  work 
opportunity,  in  or  affecting  commerce, 
as  “commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  fromi 

A.  Making  any  material 
misrepresentation,  including  but  not 
limited  tb: 

1.  Misrepresenting  the  past,  present  or 
potential  future  earnings  or  profits  of 
participants  in  any  work  opportunity,  or 

2.  Misrepresenting  the  marketplace 
demand  for  any  product  or  service  for 
which  re^ondents  are  offering  a  work 
opportunity. 

B.  Making  any  eamings-related  or 
profit-related  claim  which  uses  the 
phrase  “up  to”  or  words  of  similar 
import  or  which  states  any  dollar 
amount,  unless  the  stated  level  of 
earnings  or  profits  constitutes  the  net 
earnings  or  profits  which  can  be 
achieved  by  an  appreciable  number  of 
participants;  and  further,  in  any 
instances  where  consumers  could  not 
reasonably  foresee  the  major  fectors  or 
conditions  affecting  the  ability  to 
achieve  the  stated  level  of  earnings  or 
profits,  cease  and  desist  from,  foiling  to 
disclose  clearly  and  prominently  the 
class  of  consumers  who  can  achieve  the 
stated  level. 

II 

It  is  further  ordered' that,  Fbr  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
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Order,  respondents  shall  maintain  and 
upon  request  make  available  to  the 
Federal  Trade  Commission  for 
inspection  and  copying: 

A.  Specimen  copies  of  all  materials 
disseminated  which  contain  such 
representation: 

B.  All  materials  that  were  relied  upon 
as  substantiation  in  disseminating  such 
representation; 

C.  The  names,  addresses  and 
telephone  numbers  of  all  work 
opportunity  participants  who  paid  any 
money  to  respondents  within  the 
previous  three  years;  and 

D.  The  names,  addresses  and 
telephone  numbers  of  all  work 
opportunity  participants  who  earned 
any  income  or  profits  from  respondents 
during  the  previous  three  yeeirs,  and  for 
each  such  participant:  all  written 
agreements  between  respondents  and 
each  participant  during  the  previous 
three  years;  and  the  dates  and  amounts 
of  all  payments  paid  to  each  participant 
for  work  completed  pursuant  to  the 
work  opportunity  during  the  previous 
three  years. 

Ill 

It  i^urtber  ordered: 

A.  Tnat  respondents  shall  jointly  and 
severally  pay  to  the  FTC  as  consumer 
redress  the  sum  of  five  hundred  and 
thirty-six  thousand  dollars  ($536,000); 
provided  however,  that  this  liability 
will  be  suspended,  subject  to  the 
provisions  of  subparts  B  and  D  below, 
upon  the  payment  of  twenty-five 
thousand  dollars  ($25,000)  no  later  than 
fifteen  (15)  days  after  the  date  of  service 
of  this  Order.  Such  payment  shall  be 
made  by  cashier’s  check  or  certified 
check  payable  to  the  Federal  Trade 
Commission  and  shall  be  delivered  to 
the  Federal  Trade  Commission,  San 
Francisco  Regional  Office,  901  Market 
Street,  suite  570,  San  Francisco,  CA 
94103. 

B.  That,  in  the  event  of  respondents’ 
default  on  the  $25,000  payment  set  forth 
in  subpart  A  above,  the  amount  of  five 
hundred  and  thirty-six  thousand  dollars 
($536,000),  less  the  sum  of  any 
payments  made  pursuant  to  subpart  A 
above,  shall  become  immediately  due 
and  payable  without  any  notice  required 
to  be  given  to  the  respondents,  and 
interest  computed  at  the  rate  prescribed 
under  28  U.S.C.  1961,  as  amended,  shall 
immediately  begin  to  accrue  on  the 
unpaid  balance. 

C.  That  any  funds  paid  by 
respondents  pursuant  to  subparts  A  and 
B  above  shall  be  paid  into  a  redress  fund 
administered  by  the  Federal  Trade 
Commission  and  shall  be  used  to 
provide  direct  redress  to  those 
purchasers  of  respondents’  introductory 


kits  (as  described  in  the  complaint)  who 
have  not  previously  been  reimbursed  by 
respondents  for  the  cost  of  the  kit 
through  a  refund  or  through  the 
purchase  of  finished  product.  If  the 
Federal  Trade  Commission  determines, 
in  its  sole  discretion,  that  the  redress  to 
purchasers  (as  defined  above)  is  wholly 
or  partially  impracticable,  any  funds  not 
so  used  shall  be  paid  to  the  United 
States  Treasury.  Respondents  shall  be 
notified  as  to  how  the  funds  are 
disbursed,  but  shall  have  no  right  to 
contest  the  manner  of  distribution 
chosen  by  the  Commission.  No  portion 
of  the  payment  as  herein  described  shall 
be  deemed  a  payment  of  any  fine, 
penalty,  or  punitive  assessment. 

D.  That  the  Commission’s  acceptance 
of  this  Order  is  expressly  premis^ 
upon  the  financial  statements  and 
related  documents  previously  provided 
by  respondents  to  the  FTC,  signed  and 
dated  July  27, 1992.  After  service  upon 
respondents  of  an  order  to  show  cause, 
the  FTC  may  reopen  this  proceeding  to 
make  a  determination  whether  there  are 
any  material  misrepresentations  or 
omissions  in  said  financial  statements 
and  related  documents.  Respondents 
shall  be  given  an  opportunity  to  present 
evidence  on  this  issue.  If,  upon 
consideration  of  respondents’  evidence 
and  other  information  before  it,  the  FTC 
determines  that  there  are  any  material 
misrepresentations  or  omissions  in  the 
financial  statements  and  related 
documents,  that  determination  shall 
cause  the  entire  amount  of  monetary 
liability  of  five  hundred  and  thirty-six 
thousand  dollars  ($536,000),  less  the 
sum  of  any  payments  made  under 
subpart  A  above,  to  become 
immediately  due  and  payable  to  the 
Federal  Trade  Commission,  and  interest 
computed  at  the  rate  prescribed  in  28 
U.S.C.  1961,  as  amended,  shall 
immediately  begin  to  accrue  on  the 
unpaid  balance.  Proceedings  initiated 
under  Part  III  are  iif  addition  to,  and  not 
in  lieu  of,  any  other  civil  or  criminal 
remedies  as  may  be  provided  by  law, 
including  any  proceedings  the  Federal 
Trade  Commission  may  initiate  to 
enforce  this  Order. 

IV 

It  is  further  ordered  that.  The 
individual  respondents  shall  promptly 
notify  the  Commission  of  the 
discontinuance  of  their  present  business 
or  employment  and,  for  a  period  of  five 
(5)  years  after  the  date  of  service  of  this 
order,  shall  promptly  notify  the 
Commission  of  each  affiliation  with  a 
new  business  or  employment. 


V 

It  is  furthet  ordered  that.  Respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  on  ^em,  and  on  the  first 
through  the  fifth  anniversaries  of  the 
effective  date  of  this  order,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  ^blic  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  William  K  Taylor  and  Susan  L. 
Taylor,  who  do  business  under  the 
name  Sandcastle  Creations  (“proposed 
respondents’’).  The  proposed 
respondents  are  located  in  Newport, 
Oregon. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  tako 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

Sandcastle  Creations  disseminates 
advertising  seeking  individuals  to 
assemble  craft  items  at  home.  It  sells 
instructional  kits  and  craft  materials, 
and/or  charges  registration  fees,  to 
individuals  wanting  to  perform  such 
assembly  work. 

The  complaint  alleges  that  proposed 
respondents  have  misrepresented  the 
weekly  earnings  that  are  regularly 
realiz^  by  Sandcastle  Creations’  home 
assemblers,  through  performing  such 
assembly  work  and  submitting  it  to 
Sandcastle  Creations  for  Compensation. 
The  complaint  alleges  that  this 
misrepresentation  violates  section 
5(a)(1)  of  the  Federal  Trade  Commission 
Act  (15  U.S.C.  45(a)(1)). 

The  proposed  order  requires  proposed 
respondents  to  cease  making  any 
material  misrepresentations,  including 
specifically  misrepresentations 
regarding  past,  present  or  future 
earnings  or  profits  of  participants  in  any 
work  opportunity.  The  order  further 
prohibits  misrepresentations  regarding 
the  marketplace  demand  for  any 
product  or  service  for  which  proposed 
respondents  are  oftering  a  work 
opportunity. 

The  proposed  order  also  prohibits 
proposed  respondents  from  making  any 
eamings-related  or  profit-related  claims 
through  using  phrases  such  as  "up  to,’’ 
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or  through  stating  any  dollar  amount, 
unless  the  stated  earnings  or  profit 
figures  can  be  achieved  by  an 
appreciable  number  of  participants.  The 
latter  prohibition  also  requires 
disclosure  of  the  class  of  consumers 
who  can  achieve  stated  earnings  or 
profit  levels,  where  factors  or  conditions 
affecting  earnings  or  profits  are  not 
reasonably  foreseeable  by  prospective 
workers. 

The  proposed  order  additionally 
requires  proposed  respondents  to  retain 
specified  records  relating  to  their 
advertising  of  work  opportunities,  the 
persons  who  paid  money  to  participate 
in  any  work  opportimity,  and  the 
earnings  or  profits  of  participants. 

Additionmly,  the  proposed  order 
requires  the  individual  proposed 
respondents  to  notify  the  Commission  of 
their  discontinuance  of  their  present 
business  or  employment  and  each  new 
business  or  employment  affiliation,  and 
requires  the  proposed  respondents  to 
file  compliance  reports  with  the 
Commission.  Proposed  respondents 
would  be  subject  to  civil  penalties  if 
they  did  not  comply  with  any  of  the 
above  order  provisions. 

The  proposed  order  also  requires 
proposed  respondents  to  pay  to  the 
Federal  Trade  Commission  $536,000  for 
consumer  redress  or  disgorgement.  This 
liability  is  suspended,  however,  on  the 
basis  of  financial  disclosrires  made  by 
proposed  respondents  to  the  FTC,  and 
the  payment  to  the  Federal  Trade 
Commission  of  $25,000,  with  the 
proviso  that  the  Commission  can  reopen 
the  proceeding  if  it  subsequently 
determines  that  there  are  material 
misrepresentations  or  omissions  in  the 
financial  disclosures. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Benjamin  1.  Berman, 

Acting  Secretaiy. 

[FR  Doc.  94-156  Filed  1-4-94;  8:45  am) 
BILUNG  CODE  «750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  93F090428] 

PPG  Industries,  Inc.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  PPG  Industries,  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  M  amended  to  provide  for 
the  safe  use  of  alpha-Cdinonylphenyl)- 
omega-hydroxy-poly  (oxy-1 ,2- 
ethanediyl)  containing  7  to  24  moles  of 
ethylene  oxide  per  mole  of 
dinonylphenol,  as  a  defoaming  agent 
used  in  the  production  of  paper  and 
paperboard  coatings  and  paper  and 
paperboard  intended  to  contact  food. 
DATES:  Written  comments  on  the 
petitioner’s  environmental  assessment 
by  February  4, 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA09305),  Food  and  Drug 
Administration,  rm.  10923, 12420 
Parklawn  Dr.,  Rockville,  K©  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Zajac,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS09216), 

Food  and  Drug  Administration,  200  C 
St.  SW.,  Washington,  DC  20204, 
20209254099500. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  3B4363)  has  been  filed  by 
PPG  Industries,  Inc.,  440  College  Park 
Dr.,  Monroeville,  PA  15146.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §1A176.200 
Defoaming  agents  used  in  coatings  (21 
CFR  176.200)  and  §1A176.210 
Defoaming  agents  used  in  the 
manufacture  of  paper  and  paperboard 
(21  CFR  176.210)  to  provide  for  the  safe 
use  of  alpha-(dinonylphenyl)-omega- 
hydroxy-poly(oxy-l  ,2-ethanediyl) 
containing  7  to  24  moles  of  ethylene 
oxide  per  mole  of  dinonylphenol,  as  a 
defoaming  agent  used  in  the  production 
of  paper  and  paperboard  coatings  and 
paper  and  paperboard  intended  to 
contact  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act,  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  February  4, 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 


docket  number  foxmd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 

Monday  through  Friday,  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner’s  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency’s 
finding  of  no  significant  impact  and  the  , 
evidence  supporting  that  finding  will  be 
published  with  the  final  regulation  in 
the  Federal  Register  in  accordance  with 
21  CFR  25.40(c). 

Dated:  December  21, 1993. 

Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  94-60  Filed  1-4-94;  8:45  am) 

BILUNO  CODE  4160-01-^ 


National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting  of  the  Subcommittee  To 
Evaluate  the  National  Cancer  Program, 
National  Cancer  Advisory  Board 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  Subcommittee  to  Evaluate  the 
National  Cancer  Program,  National 
Cancer  Advisory  Board,  National  Cancer 
Institute,  National  Institutes  of  Health 
on  January  20-22, 1994  at  the  San  Diego 
Hilton,  1175  East  Mission  Bay  Drive, 

San  Diego,  California  92109. 

The  meeting  will  be  open  to  the 
public  from  3  p.m.  to  recess  on  January 
20;  from  9  a.m.  to  recess  January  21,  and 
from  9  a.m.  until  adjournment  on 
January  22.  Attendance  by  the  public 
will  be  limited  to  space  available. 
Discussions  will  address  the  evaluation 
and  achievements  of  the  National 
Cancer  Program. 

Ms.  Carole  Frank,  Committee 
Management  Specialist,  National  Cancer 
Institute,  National  Institutes  of  Health, 
Executive  Plaza  North,  room  630M, 

9000  Rockville  Pike,  Bethesda, 

Maryland  20892  (301/496-5708),  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  Subcommittee  members 
upon  request. 

Ms.  Cherie  Nichols,  Executive 
Secretary,  Subcommittee  to  Evaluate  the 
National  Cancer  Program,  National 
Cancer  Advisory  Board,  National  Cancer 
Institute,  National  Institutes  of  Health, 
Building  31,  room  11A23,  Bethesda, 
Maryland  20892  (301/496-5515),  will 
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furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cherie  Nichols  on  (301/ 
496-5515)  in  advance  of  the  meeting. 

Dated:  December  28, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH 
(FR  Doc.  94-153  Filed  1-5-94;  8:45  am) 
BILUNQ  CODE  4140-«1-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979, 11986).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory’s 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  L.  Goss,  Program  Assistant. 
Division  of  Workplace  Programs,  room 
9-A-54,  5600  Fishers  Lane,  Rockville, 
Maryland  20857;  Tel.:  (301)  443-6014. 
SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines, 
“Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 


Agencies,”  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  whicn  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  fi-om  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc.,  624 
Grassmere  Park  Road,  Suite  21,  Nashville, 
TN  37211,  615-331-5300 
Alabama  Reference  Laboratories,  Inc.,  543 
South  Hull  Street,  Montgomery,  AL  36103, 
800-541-4931/205-263-5745 
Allied  Ginical  Laboratories,  201  Plaza 
Boulevard,  Hurst,  TX  76053,  817-282- 
2257 

American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Drive,  Chantilly,  VA  22021, 

.  703-802-6900 

Associated  Pathologists  Laboratories,  Inc., 
4230  South  Burnham  Avenue,  Suite  250, 
Us  Vegas,  NV  89119-5412,  702-733-7866 
Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Uke  City,  UT  84108,  801-583- 
2787 

Baptist  Medical  Center — ^Toxicology 
Laboratory,  9601 1-630,  Exit  7,  Little  Rock, 
AR  72205-7299,  501-227-2783,  (formerly: 
Forensic  Toxicology  Uboratory  Baptist 
Medical  Center) 

Bayshore  Qinical  Uboratory,  4555  W. 
Schroeder  Drive,  Brown  Deer,  WI  53223, 
414-355-4444/800-877-7016 
Bioran  Medical  Uboratory,  415 
Massachusetts  Avenue,  Cambridge,  MA 
02139, 617-547-8900 
Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Avenue, 
Miami,  FL  33136,  305-325-5810 
Centinela  Hospital  Airport  Toxicology 
Uboratory,  9601  S.  ^pulveda  Blvd.,  Los 
Angeles,  CA  90045, 310-215-6020 
Clinical  Pathology  Facility,  Inc.,  711 
Bingham  Street,  Pittsburgh,  PA  15203, 
412-488-7500 

Clinical  Reference  Ub,  11850  West  85th 
Street,  Unexa,  KS  66214, 800-445-6917 
CompuChem  Uboratories,  Inc.,  A  Subsidiary 
of  Roche  Biomedical  Uboratory,  3308 
Chapel  Hill/Nelson  Hwy.,  Research 
Triangle  Park,  NC  27709, 919-549-8263/ 
800-833-3984 

CompuChem  Uhoratories,  Special  Division, 
3308  Chapel  Hill/Nelson  Hwy.,  Research 
Triangle  Park.  NC  27709, 919-549-8263 


Cox  Medical  Centers,  Department  of 
Toxicology,  1423  North  Jefferson  Avenue, 
Springfield,  MO  65802,  800-876-3652/ 
417-836-3093 

CPF  MetPath  Uboratories,  21007  Southgate 
Park  Boulevard,  Geveland,  OH  44137- 
3054,  (Outside  OH)  800-33a-0166/(Inside 
OH)  800-362-8913,  (formerly  Southgate 
Medical  Uboratory;  Southgate  Medical 
Services,  Inc.) 

Damon/MetPath,  140  East  Ryan  Road,  Oak 
Creek,  WI  53154, 800-638-1100,  (formerly: 
Damon  Ginical  Uhoratories;  Chem-Bio 
Corporation;  CBC  Clinilab) 

Damon/MetPath,  8300  Esters  Blvd.,  Suite 
900,  Irving,  TX  75063,  214-929-0535, 
(formerly:  Damon  Ginical  Uboratories) 

Dept,  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Ukes,  IL,  Building  38-H, 
Great  Ukes.  IL  60088-5223,  708-688- 
2045/708-688-4171 

Dept,  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Norfolk,  VA,  1321  Gilbert 
Street,  Norfolk,  VA  23511-2597,  804-444- 
8089  ext  317 

Doctors  Uboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Drive,  Valdosta,  GA  31604,  912-244- 
4468 

Doctors  &  Physicians  Uboratory,  801  East 
Dixie  Avenue,  Leesburg,  FL  32748, 904- 
787-9006 

Drug  Ubs  of  Texas,  15201  I-IO  East.  Suite 
125,  Channelview,  TX  77530,  713-457- 
3784 

DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 
Road,  Warminster,  PA  18974, 215-674- 
9310 

ElSohly  Uboratories,  Inc.,  5  Industrial  Park 
Drive,  Oxford,  MS  38655, 601-236-2609, 
(moved  6/16/93) 

Employee  Health  Assurance  Group,  405 
Alderson  Street,  Schofield,  WI  54476,  800- 
627-8200,  (formerly:  Alpha  Medical 
Uboratory,  Inc.) 

General  Medical  Uboratories,  36  South 
Brooks  Street,  Madison,  WI  53715, 608- 
267-6267 

Harrison  Uboratories,  Inc.,  606  N. 
Weatherford,  P.O.  Box  2788,  Midland,  TX 
79702.  800-725-3784/915-687-6877, 
(formerly:  Harrison  &  Associates  Forensic 
Uboratories) 

HealthCare/MetPath,  24451  Telegraph  Road, 
Southfield,  MI  48034,  Inside  MI:  800-328- 
4142/Outside  MI:  800-225-9414, 

(formerly:  HealthCare/Preferred 
Uboratories) 

Hermann  Hospital  Toxicology  Uboratory, 
Hermann  Professional  Building,  6410 
Fannin,  Suite  354,  Houston,  TX  77030, 
713-793-6080 

Jewish  Hospital  of  Cincinnati,  Inc.,  3200 
Burnet  Avenue,  Gncinnati,  OH  45229, 
513-569-2051 

Laboratory  of  Pathology  of  Seattle,  Inc.,  1229 
Madison  St,  Suite  500,  Nordstrom  Medical 
Tower,  Seattle,  WA  98104, 206-386-2672 

Uboratory  Specialists,  Inc.,  113  Jarrell  Drive, 
Belle  Chasse,  LA  70037,  504-392-7961 

Marshfield  Ulmratories,  1000  North  Oak 
Avenue,  Marshfield,  WI  54449,  715-389- 
3734/800-222-5835 

Mayo  Medical  Uboratories,  200  S.W.  First 
Street,  Rochester,  MN  55905,  507-284- 
3631 
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Med-Chek/Damon,  4900  Perry  Highway, 
Pittsburgh.  PA  15229,  412-931-7200, 
(formerly:  Med-Chek  Laboratories,  Inc.) 
MedExpress/Nationa!  Laboratory  Center, 

4022  Willow  Lake  Boulevard,  Memphis, 

TN  38175,  901-795-1515 
Medical  Science  Laboratories.  11020  W. 

Plank  Court,  Wauwatosa,  W1  53226, 414- 
476-3400 

MEDTOX  Bio- Analytical,  8600  West  Catalpa 
Avenue,  Chicago,  IL  60656, 800-872-5221/ 
312-714-9191,  (formerly:  MedTox  Bio- 
Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.;  Bio-Analytical 
Technologies) 

MedTox  Laboratories,  Inc.,  402  W.  County 
Road  D.  St.  Paul.  MN  55112,  800-832- 
3244/612-636-7466 
Methodist  Hospital  of  Indiana,  Inc., 
Department  of  Pathology  and  Laboratory 
M^icine,  1701  N.  Senate  Boulevard, 
Indianapolis,  IN  46202,  317-920-3587 
Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak  Avenue, 
Peoria.  IL  61636,  800-752-1835/309-671- 
5199 

MetPath,  Inc.,  1355  Mittel  Boulevard,  Wood 
Dale,  IL  60191,  708-595-3888 
MetPath,  Inc.,  One  Malcolm  Avenue, 
Teterboro,  NJ  07608,  201-393-5000 
Metropolitan  Reference  Laboratories,  Inc., 
2320  Schuetz  Road,  St.  Louis,  MO  63146, 
800-288-7293 

National  Center  for  Forensic  Science,  1901 
Sulphur  Spring  Road,  Baltimore,  MD 
21227, 410-536-1485,  (formerly:  Maryland 
Medical  Laboratory,  Inc.) 

National  Drug  Assessment  Corporation,  5419 
South  Western,  Oklahoma  City,  OK  73109, 
800-749-3784,  (formerly:  Med  Arts  Lab) 
National  Health  Laboratories  Incorporated, 
5601  Obeiiin  Drive,  Suite  100,  San  Diego. 
CA  92121,  619-455-1221 
National  Health  Laboratories  Incorporated, 
2540  Empire  Drive,  Winston-Salem,  NC 
27103-6710,  Outside  NC  919-760-4620/ 
800-334-8627/inside  NC:  800-642-0894 
National  Health  Laboratories  Incorporated. 

75  Rod  Smith  Place,  Cranford,  N)  07016- 
2843, 908-272-2511 

National  Health  Laboratories  Incorporated, 
d.b.a.  National  Reference  Laboratory, 
Substance  Abuse  Division,  1400  Donelson 
Pike,  Suite  A-15,  Nashville,  TN  37217, 
615-360-3992/800-800-4522 
National  Health  Laboratories  Incorporated, 
13900  Park  Center  Road,  Herndon,  VA 
22071,  703-742-3100 
National  Psychopharmacology  Laboratory, 
Inc,  9320  Park  W.  Boulevard,  Knoxville, 
TN  37923,  800-251-9492 
National  Toxicology  Laboratories.  Inc.,  1100 
California  Avenue,  Bakersfield,  CA  93304, 
805-322-4250 

Nichols  Institute  Substance  Abuse  Testing 
(NISAT),  7470-A  Mission  Valley  Road,  San 
Diego.  CA  92108-4406,  800-446-4728/ 
619-686-3200,  (formerly:  Nichols 
Institute) 

Northwest  Toxicology,  Inc.,  1141  E.  3900 
South,  Salt  Lake  City.  UT  84124, 800-322- 
3361 

Occupational  Toxicology  Laboratories,  Inc., 
2002  20th  Street.  Suite  204A,  Kenner,  LA 
70062, 504-465-0751 


Oregon  Medical  Laboratories,  P.O.  Box  972, 

722  East  11th  Avenue.  Eugene,  OR  97440- 
0972, 503-687-2134 

Pathology  Associates  Medical  Laboratories, 
East  11604  Indiana,  Spokane,  WA  99206, 
509-926-2400 

PDLA,  Inc.  (Princeton),  100  Corporate  Court, 
So.  Plainfield,  NJ  07080,  908-769-8500/ 
800-237-7352 

PharmChera  Laboratories,  Inc.,  1505-A 
O’Brien  Drive,  Menlo  Park,  CA  94025,  415- 
328-6200/800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Drive,  Fort  Worth, 

TX  76118, 817-595-0294,  (formerly:  Harris 
Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800  West 
noth  Street,  Overland  Park,  KS  66210, 
913-338-4070/800-821-3627,  (formerly: 
Physicians  Reference  Laboratory 
Toxicology  Laboratory) 

Poisonlab,  Inc.,  7272  Clairemont  Mesa  Road, 
San  Diego,  CA  92111, 619-279-2600/800- 
882-7272 

Precision  Analytical  Laboratories,  Inc.,  13300 
Blanco  Road,  Suite  #150,  San  Antonio,  TX 
78216, 210-493-3211 
Puckett  Laboratory,  4200  Mamie  Street, 
Hattiesburgh,  MS  39402,  601-264-3856/ 
800-844-8378 

Regional  Toxicology  Services,  15305  NE. 

40th  Street,  Redmond,  WA  98052,  206- 
882-3400 

Resource  One,  Inc.,  Seven  Pointe  Circle, 
Greenville,  SC  29615,  803-233-5639 
Roche  Biomedical  Laboratories,  1957 
Lakeside  Parkway,  Suite  542,  Tucker,  GA 
30084,  404-939-4811 
Roche  Biomedical  Laboratories,  Inc.,  1120 
Stateline  Road,  Southaven,  MS  38671, 
601-342-1286 

Roche  Biomedical  Laboratories,  Inc.,  69  First 
Avenue,  Raritan,  NJ  08869, 800-437—4986 
Saint  Joseph  Hospital  Toxicology  Laboratory, 
601  N.  30th  Street.  Omaha,  NE  68131- 
2197,402-449-4940 

Scott  ft  White  Drug  Testing  Laboratory,  600 
S.  25th  Street.  Temple,  TX  76504,  800- 
749-3788 

S.E.D.  Medical  Laboratories,  500  Walter  NE, 
Suite  500,  Albuquerque,  NM  87102,  505- 
848-8800 

Sierra  Nevada  Laboratories,  Inc.,  888  Willow 
Street.  Reno.  NV  89502. 800-648-5472 
SmithKline  Beecham  Clinical  Laboratories, 
7600  Tyrone  Avenue,  Van  Nuys,  CA  91045, 
818-376-2520 

SmithKline  Beecham  Clinical  Laboratories, 
3175  Presidential  Drive,  Atlanta,  GA 
30340, 404-934-9205  (formerly: 
SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Parkway,  Schaumburg.  IL 
60173,  708-885-2010,  (formerly: 
International  Toxicology  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 
11636  Administration  Drive,  St.  Louis,  MO 
63146, 314-567-3905 
SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Road,  Norristown,  PA  19403, 
800-523-5447,  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
8000  Sovereign  Row,  Dallas,  TX  75247, 
214-638-1301,  (formerly:  SmithKline  Bio- 
Science  Laboratories) 


South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafayette  Boulevard,  South  Bend,  IN 
46601,  219-234-4176 
Southwest  Laboratories,  2727  W.  Baseline 
Road.  Suite  6,  Tempe,  AZ  85283,  602-438- 
8507 

St.  Anthony  Hospital  (Toxicology 
Laboratory),  P.O.  Box  205, 1000  N.  Lee 
Street,  Oklahoma  City,  OK  73102, 405- 
272-7052 

St.  Louis  University  Forensic  Toxicology 
Laboratory,  1205  Carr  Lane,  St.  Louis.  MO 
63104, 314-577-8628 
Toxicology  ft  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  ft  Qinics, 
301  Business  Loop  70  West,  Suite  208, 
Columbia.  MO  65203,  314-882-1273 
Toxicology  Testing  Service,  Inc.,  5426  NW. 
79th  Avenue,  Miami,  FL  33166,  305-593- 
2260 

TOXWORX  Laboratories,  Inc.,  6160  Variel 
Avenue,  Woodland  Hills,  CA  91367,  818- 
226-4373,  (formerly:  Laboratory 
Specialists,  Inc.;  Abused  Drug  Laboratories; 
MedTox  Bio- Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.;  moved  12/21/ 
92) 

UNILAB,  18408  Oxnard  Street,  Tarzana,  CA 
91356,  800-^92-0800/818-343-8191, 
(formerly:  MetWest-BPL  Toxicology 
Laboratory). 

The  following  laboratory  withdrew  from 
the  National  Laboratory  Certification  Program 
on  November  19, 1993: 

Roche  Biomedical  Laboratories,  1801  First 
Avenue  South,  Birmingham,  AL  35233, 
205-581-4170. 

The  following  laboratory  withdrew  from 
the  National  LaMratory  Certification 
Program,  on  December  31, 1993: 

IHC  Laboratory  Services  Forensic  Toxicology, 
930  North  500  West,  Suite  E,  Provo,  UT 
84604,  800-967-9766. 

Richard  Kopaoda, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
|FR  Doc.  94-190  Filed  1-4-94;  8:45  am) 
BILUNG  CODE  416D-ZO-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Change  in  Discount  Rate  for  Water 
Resources  Planning 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  change. 

SUMMARY:  This  notice  sets  forth  that  the 
discount  rate  to  be  used  in  Federal 
water  resources  planning  for  fiscal  year 
1994  is  8  percent.  Water  Resources 
Planning  Act  and  Water  Resources 
Development  Act  of  1974  requires  an 
annual  determination  of  a  discount  rate. 
Federal  water  resources  planning  for 
fiscal  year  1994  is  8  percent. 
Discounting  is  to  be  used  to  conveil 
future  monetary  values  to  present 
values. 
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OATES:  This  discount  rate  is  to  be  used 
for  the  period  October  1, 1993,  through 
and  including  September  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Norbert  S.  Ries,  Special  Programs 
Manager,  Investigations  and  Oversight 
Branch,  U.S.  Bureau  of  Reclamation, 
Attention:  D-5110,  Building  67,  Denver 
Federal  Center,  Denver  CO  80225-0007; 
telephone:  (303)  236-9336,  extension 
233. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  interest  rate  to  be 
used  by  Federal  agencies  in  the 
formulation  and  evaluation  of  plans  for 
water  and  relaiad  land  resources  is  8 
percent  for  fiscal  year  1994. 

This  rate  has  been  computed  in 
accordance  with  section  80(a),  Public 
Law  93-251  (88  Stat.  34)  and  18  CFR 
704.39,  which:  (1)  Specify  that  the  rate 
shall  be  based  upon  the  average  yield 
during  the  preceding  Hscal  year  on 
interest-bearing  marketable  securities  of 
the  United  States  which,  at  the  time  the 
computation  is  made,  have  terms  of  15 
years  or  more  remaining  to  maturity 
(average  yield  is  rounded  to  nearest  one- 
eighth  percent);  and  (2)  provide  that  the 
rate  shall  not  be  raised  or  lowered  more 
than  one-quarter  of  1  percent  for  any 
year.  The  Treasury  Department 
calculated  the  specified  average  yield  to 
be  7.08  percent.  However,  application  of 
the  above  mentioned  limitation  to  the 
fiscal  year  1993  rate  of  8.25  percent 
limits  the  change  in  the  fiscal  year  1994 
rate  to  8  percent. 

The  rate  of  8  percent  shall  be  used  by 
all  Federal  agencies,  in  the  formulation 
and  evaluation  of  water  and  related  land 
resources  plans  for  the  purpose  of 
discounting  future  benefits  and 
computing  costs,  or  otherwise 
converting  benefits  and  costs  to  a 
common  time  basis. 

Dated:  December  28, 1993. 

Donald  R.  Glaser, 

Deputy  Commissioner. 

IFR  Doc.  94-109  Filed  1-4-94;  8:45  am) 
BILUNG  CODE  4310-a4-M 


National  Park  Service 

General  Management  Plan/ 
Environmental  Impact  Statement  for 
Fort  Clatsop  National  Memorial,  OR 

action:  Notice  of  extension  of  public 
review  period. 

SUMMARY:  The  November  3, 1993  issue 
of  the  Federal  Register  contained  a 
notice  by  the  National  Park  Service  that 
announced  the  availability  of  the  draft 
General  Management  Plaii/ 
Environmental  Impact  Statement  (GMP/ 
EIS)  for  Fort  Clatsop  National  Memorial, 


Oregon,  and  called  for  written 
comments  to  be  submitted  by  January  7, 
1994.  This  present  notice  announces  a 
31-day  extension  of  the  period  available 
for  public  review  of  the  draft  GMP/EIS. 
DATES:  Comments  on  the  draft  GMP/EIS 
should  be  received  no  later  than 
February  7, 1994. 

ADDRESSES:  Written  comments  on  the 
draft  GMP/EIS  should  be  submitted  to 
the  Superintendent,  Fort  Clatsop 
National  Memorial,  Route  3,  Box  604- 
FC,  Astoria.  Oregon  97103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Fort  Clatsop  National 
Memorial,  at  the  above  address  or  at 
telephone  number  (503)  861-2471. 

Dated:  December  23, 1993. 

William  C.  Walters, 

Deputy  Regional  Director,  Pacific  Northwest 
Region,  National  Park  Service. 

[FR  Doc.  94-173  Filed  1-4-94;  8.45  ami 
BILLING  CODE  4310-7(MI« 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-669-670 
(Preliminary)] 

Certain  Cased  Pencils  From  the 
People’s  Republic  of  China  and 
Thailand 

Determinations 

On  the  basis  of  the  record  »  developed 
in  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from  the 
People’s  Republic  of  China  and 
Thailand2  of  certain  cased  pencils, 
provided  for  in  subheading  9609.10.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  November  10, 1993,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  the  Pencil 
M^ers  Association,  Inc.,  Marlton,  NJ, 
alleging  that  an  industry  in  the  United 
States  is  materially  injiu^  or 
threatened  with  material  injury  by 


I  The  record  U  dehned  in  sec.  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(0). 

z  Commissioner  Brunsdale  and  Commissioner 
Crawford  determine  that  there  is  no  reasonable 
indication  that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with  material 
injury  by  reason  of  imports  of  certain  cased  pencils 
from  Thailand. 


reason  of  LTFV  imports  of  certain  cased 
pencils  from  the  People’s  Republic  of 
China  and  Thailand.  Accordingly, 
effective  November  10. 1993,  the 
Commission  instituted  antidumping 
investigations  Nos.  731-TA-669-670 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission’s  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  17, 1993 
(58  FR  60670).  The  conference  was  held 
in  Washington,  DC,  on  December  1, 
1993,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  December 
27, 1993.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2713  (December  1993),  entitled  “Certain 
Cased  Pencils  from  the  People’s 
Republic  of  China  and  Thailand: 
Investigations  Nos.  731-TA-669-670 
(Preliminary).’’ 

Issued:  December  29, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  94-150  Filed  1-4-93;  8:45  am) 
BILLING  CODE  7020-02-P 


[Investigation  No.  337-TA-359] 

Certain  Dielectric  Miniature  Microwave 
Filters  and  Multiplexers  Containing 
Same 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter 
will  commence  at  10  a.m.  on  January  12, 
1994,  in  Courtroom  A  (Room  100),  U.S. 
International  Trade  Commission 
Building,  500  E  St.  SW,,  Washington, 
DC,  and  the  hearing  will  commence 
immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 

Issued:  December  29, 1993. 

Sidney  Harris, 

Administrative  Law  Judge. 

(FR  Doc.  94-151  Filed  1-4-94;  8:45  ami 
BILUNG  CODE  7020-02-P 


[Investigation  No.  337-TA-3491 

Commission  Decision  Not  To  Review 
an  Initial  Determination  Suspending 
the  Investigation 

In  the  Matter  of  Certain  Diltlazem 
Hydrochloride  and  Diltiazem  Preparations 
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agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ED) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  suspending  the  above- 
captioned  investigation. 

FOR  FURTHER  MFORMATION  CONTACT: 
Cynthia  P.  Johnson.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3098. 

SUPPLEMENTARY  INFORMATION:  On  March 
31, 1993,  the  Commission  instituted  an 
investigation  into  allegations  by 
compl^nants  Tanabe  Seiyaku  Co.,  Ltd. 
and  Marion  Merrell  Dow 
(“complainants”)  that  respondents 
Gyma  Laboratories  of  America,  Inc.; 
Mylan  Pharmaceuticals,  Inc.,  Mylan 
Laboratories,  Inc.  and  Profarmaco 
Norbel  SRL  (“Mylan  respondents”)  ; 
Orion  Corporation  Fermion,  Interchem 
Corporation,  Rhone-Poulenc  Rorer,  Inc., 
and  Copley  Pharmaceuticals,  Inc.  (“the 
Fermion  Respondents”);  and  Abie  Ltd. 
(“Abie”)  were  violating  section  337  in 
the  importation  and  sale  of  certain 
diltiazem  hydrochloride  and  dihiazem 
preparations  allegedly  manufactured 
abroad  by  a  process  covered  by  claim  1 
of  U.S.  Letters  Patent  4,438,035  (“the 
'035  patent”).  Plantex  USA  (“Plantex”) 
was  later  added  as  a  respondent.  On 
May  3, 1993,  respondent  Abie  requested 
that  the  U.S.  Patent  and  Trademaric 
Onice  (“PTO”)  reexamine  all  claims  of 
the  '035  patent  On  June  25, 1993,  the 
PTO  granted  Abie's  request  and  began 
reexamination  proceedings.  On 
November  22, 1993,  the  PTO  issued  an 
office  action  rejecting  claims  of  the  '035 
patent  as  obvious  under  35  U.S.C  103. 

On  November  23, 1993,  as  a  result  of 
the  pro’s  rejection,  complainants 
moved  to  suspend  the  Commission 
investigation  pending  the  outcome  of 
the  pro  reexamination  proceedings. 
Respondents  opposed  the  motion,  and 
the  Commission  investigative  attorney 
(lA)  supported  the  motion.  On 
November  24, 1993,  the  presiding  ALJ 
issued  an  ID  suspending  the 
investigation  until  30  days  after  the 
completion  of  reexamination 
proceedings  at  the  PTO  or  until  such 
time  as  may  be  prescribed  by  the 
Commission. 

On  December  2, 1993,  Abie  and 
Plantex  filed  a  petition  for  review  of  the 
ID.  On  December  6, 1993,  the  Fermion 
respondents  filed  a  response  in  support 
of  Abie  and  Plantex’s  petition  for 
review.  On  December  9, 1993, 


complainants  and  the  LA  filed 
oppositions  to  respondents’  petition  for 
review. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C  1337)  and  §  210.53(h) 
of  the  Commission’s  Interim  Rules  of 
Practice  and  Procedure  (19  CFR 
210.53(h)). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  ofticial 
business  hours  (8:45  to  5:15  p.m.  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Gsmmission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-1810. 

Issued:  December  28, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koeimke, 

Secretary. 

IFR  Doc.  94-152  Filed  1-4-94;  8:45  am) 
BiuJNa  cooc  Toio-ea-F 


[332-237] 

Production  Sharing:  U.S.  Imports 
Under  Harmonized  Tariff  Schedule 
Provisions  9802.00.60  and  9802.00.80, 
1989-92 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Opportunity  to  supply  written 
conunent  on  continuing  investigation. 

SUMMARY:  The  Commission  annually 
conducts  a  study  on  production  sharing. 
The  Commission’s  1^3  report  on 
“Production  Sharing;  U.S.  Imports 
Under  Harmonized  Tariff  Schedule 
Provisions  9802.(K).60  and  9802.00.80,” 
covering  imports  for  the  period  1989- 
92,  will  be  published  in  January  1994. 
Last  year’s  report,  covering  the  period 
1988^1,  was  published  in  February 

1993  (USITC  Publication  2592).  The 

1994  annual  report  (published  in 
January  1995)  will  cover  imports  during 
the  period  1990-93. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richardo  L.  Witherspoon  (202-205- 
3489),  Minerals,  Metals  and 
Miscellaneous  Manufactures  Division, 
Office  of  Industries,  U.S.  International 
Trade  Commission,  500  E  Street  SW.. 
Washington,  DC  20436. 

SUPPLEMENTARY  INFORMATION: 
Harmonized  Tariff  Schedule  (HTS) 
provision  9802.00.60  involves  tariff 
treatment  for  metal  of  U.S.  origin 
processed  in  a  foreign  location  and 


returned  to  the  United  States  for  further 
processing;  provision  9802.00.80 
involves  tariff  treatment  for  imported 
goods  that  contain  U.S.-made 
components.  The  initial  notice  of 
institution  of  this  investigation  in  1986 
was  published  in  the  Federal  Register  of 
September  4. 1986  (51  FR  31729). 

Written  Submission 

No  public  hearing  is  planned.  Written 
statements  concerning  the  investigation 
are  welcome  at  any  time,  however,  since 
monitoring  imports  under  production 
sharing  HTS  provisions  9802.00.60  and 
9802.00.80  is  a  continuing  endeavor  of 
the  Commission.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  “Confidential  Business 
Information”  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
§  201.6  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (19  CFR  201.6). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street,  SW., 
Washington.  DC  20436. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-3810. 

Dated;  December  30, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  94-188  Filed  1-4-94;  8:45  ami 
BHXmG  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-52  (Sub-No.  76X)] 

Atchison,  Topeka  and  Santa  Fe 
Railway  Co.— Abandonment 
Exemption — in  Harper  County,  KS 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  (SF)  has  filed  a  notice 
of  exemption  under  49  CFR  part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  a  1.84-miIe  line  of  railroad  on 
its  H&S  Subdivision  from  milepost 
2584-2,120  feet  to  milepost  256-f2,993 
feet  at  or  near  Harper,  in  Harper  County, 
KS. 

SF  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic 
can  be  rerouted  over  other  lines;  and  (3) 
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no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirement  at 
49  CFR  1152.50(d)(1)  (notice  to 
government  agencies),  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  report),  49  CFR  1105.11 
(transmittal  letter),  and  49  CFR  1105.12 
(newspaper  publication)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 

Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
4, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  1152.27(c)(2),2  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.293  must  be  filed  by  January 
18,  1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  25, 
1994,  with;  Office  of  the  Secretary  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washin^on,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Peter  M. 
Olson,  1700  E.  Golf  Road,  Schaumburg, 
IL  60173. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ah  initio. 

SF  nas  filed  an  environmental  report 
which  addresses  the  abandonment’s 
effect,  if  any,  on  the  environment  or 

■  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Bail  Lines,  S  I.C.C2d 
377  (1969).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  Hie  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See  Exempt,  of  Bail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C2d  164  (1987). 

*  The  Commission  will  accept  a  late-filed  trail 
use  request  as  long  as  it  retains  jurisdiction  to  do 
so. 


historic  resources.  The  Section  of 
Energy  and  Environment  (SEE)  will 
issue  an  environmental  assessment  (EA) 
by  January  10, 1994.  Interested  persons 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 

DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEE,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  28, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr. 

Secretory. 

IFR  Doc.  94-169  Filed  1-4-94;  8:45  am) 
BILUNG  CODE  703S-01-P 

[Docket  No.  AB-410  (Sub-No.  IX)] 

Austin  Railroad  Co.,  Inc., 
Discontinuance  of  ^rvice 
Exemption — in  Burnet  and  Llano 
Counties,  'TX 

Austin  Railroad  Co.,  Inc.,  d/b/a 
Austin  &  Northwestern  Railroad 
(AUNW)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F — Exempt 
Abandonments  and  Discontinuances  to 
discontinue  service  over  26.4  miles  of 
railroad  from  milepost  127.7  at  Scobee 
to  milepost  154.1  at  the  end  of  the  track 
at  Llano,  in  Burnet  and  Llano  Counties, 
TX. 

AUNW  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  more 
than  2  years;  (2)  any  overhead  traffic  can 
be  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer),  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  of 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  affected  by  the 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 


condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
4, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues '  and 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2)  2  must 
be  filed  by  January  18, 1994.  Petitions 
to  reopen  must  be  filed  by  January  25, 
1994,  with;  Office  of  the  S^retary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Michael  W. 
Blaszak,  211  South  Leitch  Avenue, 
LaCrange,  IL  60525-2162. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

AUNW  has  filed  an  environmental 
report  which  addresses  the 
discontinuance’s  effects,  if  any,  on  the 
environmental  and  historic  resources. 
The  Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  January  10, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental  and  historic 
preservation  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  December  29, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr. 

Secretary. 

IFR  Doc.  94-170  Filed  1-4-94;  8:45  am] 
BILUNG  CODE  703S-01-P 

•  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission’s 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Bail  Lines.  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

J  See  Exempt  of  Bail  Abandonment— Offers  of 
Finan.  Assist.,  4  l.C.C2d  164  (1987). 
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P>ocket  Nos.  AB-32  and  AB-356  (Sub-Nos. 
61X  and  13X)] 

Boston  and  Maine  Coiporation — 
Abandonment  Exemption — New  Haven 
County,  CT;  Springfteid  Terminal 
Railway  Company— Discontinuance  of 
Service  Exemptioit— tiew  Haven 
County,  CT 

Boston  and  Maine  Corporation  (3&M) 
and  Springfield  Terminal  Railway 
Company  (ST)  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  and 
Discontinuances  to  abandon  and 
discontinue  service  over  a  segment  of 
B&M’s  Ehjblin  Street  Track  line  of 
railroad  between  milepost  17.29  and 
milepost  19.86,  a  distance  of 
approximately  2.57  miles,  in  Waterbury, 
Now  Haven  County,  CT.  B&M  seeks 
authority  to  abandon  the  line,  and  ST, 
which  leases  the  line  horn  B&M,  seeks 
authority  to  discontinue  service  over  the 
line. 

B&M  and  ST  certify  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic,  if  any, 
has  been  rerouted  over  other  lines;  (3) 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental  reports), 
49  CFR  1105.8  (historic  reports),  49  Ck'R 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  or 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OF A)  has  been  received,  this 
exemption  will  be  effective  on  February 

4, 1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 


■  A  stay  will  be  issued  routtnely  by  the 
Commission  in  those  proceedings  where  an 
inlonned  decisrna  on  enviranmental  issues 
(whether  raised  by  a  party  or  by  the  CoRunission’s 
Section  of  Energy  and  Emrlronment  in  Its 
independent  investigatioo)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 


formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2), 2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.292  must  be  filed  by  January 

18, 1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  25, 
1994,  with;  Office  of  the  Secretary,  Case 
Ckmtrol  Branch,  Interstate  Commerce 
C^ommission,  Washin^on,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicants’  representative:  Kevin  J. 
O’Cormell,  Esq.,  Law  Department,  Iron 
Horse  Park,  North  Billerica,  MA  01862. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

B&M  and  ST  have  filed  an 
environmental  report  which  addresses 
the  effect,  if  any,  of  the  abandonment 
and  the  discontinuance  on  the 
environmental  and  historic  resources. 
The  Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  January  10, 1994. 
hiterested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environments,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subs^uent  decision. 

Decided:  December  27, 1993. 

By  the  Commissioa,  )ulla  M.  Parr,  Acting 
Director,  Office  of  Proceedings. 

Skliiey  L.  Strickland,  Jr., 

Secretary. 

IFR  Doc.  94-172  Filed  1-4-94;  8:45  am) 
B:.UJM0  COOC  703S-4H-P 


[Docket  Nos.  AB-82  and  AB-355  (Sub-Nos. 
58X  and  10X)] 

Boston  and  Maine  Corporation — 
Abandonment  Exemption — New  Haven 
County,  CT;  Springfield  Terminal 
Railway  Company^iscontlnuance  of 
Service  Exemption — New  Haven 
County,  CT 

Boston  and  Maine  (Corporation  (BM), 
and  Springfield  Terminal  Railway 


Exemptimt  of  Out-of-Service  Bail  Linet,  5  LC.C2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

t  See  Exempt,  of  Bail  Abandonment — Offers  of 
Finan.  Assist..  4  LCX12d  164  (1987). 

iThe  Commission  wlU  accept  a  late-filed  trail  use 
request  as  long  aa  it  retains  )«riadiction  to  do  sa 


(Dompany  (ST)  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
Subpart  F — Exempt  Abandonments  and 
Discontinuances  for  BM  to  abandon  and 
ST  to  discontinue  service  over  a  0.88 
mile  segment  of  BM’s  rail  known  as  the 
Waterbury  Industrial  Track,  between 
milepost  0.98  and  milepost  1.86,  in 
Waterbury,  New  Haven  County,  CT. 

BM  and  ST  have  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  overhead  traffic  has 
been  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CF'R  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CF'R 

1105.12  (newspaper  publication),  aiul 
49  CTR  1152.50(d)(1)  (notice  to 
government  agencies)  have  been  met. 

As  a  condition  to  the  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  or  discontinuance 
shall  be  protected  under  Oregon  Short 
Line  R.  Co. — Abandonment— Goshen, 
360  I.CC  91  (1979).  To  address  whether 
this  condition  adequately  protects 
affected  employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
4, 19^,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.  > 
formal  expressions  of  intent  to  file  an 
OFA  under  49  <3R  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  2  must  be  filed  by  January 

18, 1994.  Petitions  to  reopen  or  request 
for  public  use  conditions  imder  49  CFR 
1152.28  must  be  filed  by  January  25, 
1994,  with:  Office  of  the  Secretary,  ^se 


'  A  stay  will  b«  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Boil  Lines,  5  LCdSd 
377  (1989).  Any  entity  seeking  a  stay  on 
envlronmentai  concerns  is  encouraged  to  8le  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

s  See  Exempt,  of  Bail  Abanthiunent— Offers  of 
Finan.  Assist.,  4  IXX.2d  164  (1987). 

*The  Commisskm  will  accept  a  late-filed  trail  use 
request  as  long  as  It  retains  )urisdiction  to  do  so. 
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Control  Branch,  Interstate  Commerce 
Cmounission,  Washington,  DC  20423. 

A  copy  of  any  petition  hied  virith  the 
Commission  should  be  sent  to 
applicants'  representative;  Kevin  J. 
O’Connell,  Iron  Horse  Park,  North 
Billerica,  MA  01862. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

BM  and  SP  have  filed  an 
environmental  report  which  addresses 
the  effects,  if  any,  of  the  abandonment 
and  discontinuance  on  the  environment 
and  historic  resources.  The  Section  of 
Energy  and  Environment  (SEE)  will 
issue  an  environmental  assessment  (EA) 
by  January  10, 1994.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEE  (room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEE, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  23, 1993. 

By  the  Commission,  David  M.  Konscbnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  )r.. 

Secretary. 

(FR  Doc.  94-171  Filed  1-4-94;  8:45  am] 
BILUNG  CODE  703S-01-N 


DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

Claims  Against  Iran 

AGENCY:  Foreign  Claims  Settlement 
Commission  of  the  United  StaU^s, 
Department  of  Justice. 
action:  Notice. 

SUMMARY:  The  persons  listed  in  the 
information  section  of  this  notice  have 
claims  pending  against  the  Islamic 
Republic  of  Iran  which  are  befcne  the 
Foreign  Claims  Settlement  Commission 
(FCSC)  for  adjudication.  The  claims  are 
among  a  total  of  approximately  3,100 
claims  of  under  $250,000  whidi  were 
settled  under  an  agreement  betwemi  the 
United  States  and  Iran  which  took  effect 
on  June  22, 1990.  However,  these 
claimants  have  failed  to  inform  the 
FCSC  of  their  current  addresses,  and 
despite  its  efforts,  the  FCSC  has  been 
unable  to  locate  or  contact  these 
claimants.  The  purpose  of  this  notice  is 
to  publicize  the  names,  claim  numbms, 
and  last  known  addresses  of  these 


claimants,  and  to  inform  them  that 
unless  they  furnish  their  current 
addresses  to  the  FCSC  by  March  1, 1994, 
their  claims  ivill  be  dismissed  from 
further  consideration. 

DATES:  The  deadline  for  providing  an 
updated  address  is  March  1, 1%4. 

FOR  FURTHER  INFOTMATION  CONTACT: 
David  E.  Bradley.  Chief  Counsel. 

Foreign  Claims  Settlement  Commission 
of  the  United  States,  601  D  Street.  NW., 
room  10430,  Washington.  DC  20579, 
(202)  208-7730  or  FAX  (202)  208-2816. 
SUPPLEMENTARY  INFORMATION:  The 
Foreign  Claims  Settlement  Commission 
of  the  United  States  (FCSC)  hereby  gives 
notice  that  it  has  been  unable  to  locate 
the  following  named  claimants,  whose 
last  known  addresses  and  claim 
numbers  also  appear  below,  who  have 
claims  pending  ^fore  the  FCSC  for 
property  and  financial  losses  alleged  to 
have  been  caused  by  the  Government  of 
Iran.  These  claims  are  among  the 
approximately  3,100  claims  of  under 
$250,000  each  which  were  settled  en 
bloc  under  an  agreement  between  the 
United  States  and  Iran  which  took  effect 
on  June  22, 1990.  Settlement  Agreement 
in  Claims  of  Less  than  $250,000,  Case 
No.  86  and  Case  No.  B38,  Award  No. 

483  (1990).  The  FCSC  has  been  given 
authority  to  adjudicate  the  claims  under 
title  V  of  the  Foreign  Relations 
Authorization  Act.  Fiscal  Years  1986 
and  1987  (Pub.  L.  99-93,  approved 
August  16, 1985, 99  Stat.  437  (50  U.S.C. 
1701  note)).  Further,  the  FCSC  hereby 
gives  notice  to  each  of  these  claimants 
that  it  will  dismiss  their  claims  ftom 
further  consideration,  regardless  of  their 
potential  validity,  unless  it  receives 
notification  of  the  claimant’s  current 
address  on  or  before  the  deadline  of 
March  1, 1994. 

Dated  at  Washington,  DC  on  December  30, 


1993. 

Judith  H.  Lxrck, 

Administrative  OffKer. 

Name  &  last  known  address 

Claim 
NO.  IR- 

Adretta,  Richard  K,  1074  Lorimer 
Street,  #1R.  Brooklyn,  NY  11222 

3150 

Arthur  Tickle  Engineering  Works, 
Inc.,  26  Delevan  Street  Brook¬ 
lyn,  NY  11231  . . 

0368 

Autodynamics,  Inc.,  1115  Green 
Grove  Road.  Ne^^me,  NJ  07753 

1373 

Avilla,  Henry,  17th  ASG  CM.  Unil 
45013,  Box  2954,  APO  AP, 

96338  _ _ _ _  _ _ _ 

1633 

Batton,  Cleophes.  cA>  Savaneeya 
Batton,  3871  N.  Shettry  La. 
Douglasville,  GA  30135  - 

2077 

Berckemeyer,  Jack  R.,  1860  Okee¬ 
chobee  Drive,  Colorado  Springs, 
CO  80915  _ 

0129 

Name  &  last  Known  address 

Bill,  Luis  L,  7401  New  Hampshire 
Ave.,  #506,  HyattsviHe,  MO 

20783  . . . 

Blackledge,  AR>ert  H.,  Otis  Engi¬ 
neering  Corp,  P.O.  Box  34380, 

Dallas,  TX  75234  . 

Blake,  Harvey  E.,  1155  South  Riv¬ 
erside  Ave,  Space  148.  Rialto, 

CA  92376  . . . . 

Boen,  Clinton,  Route  2,  Box  10, 

Oark,  AR  72852  . 

Brennan,  John  J.,  16410  Miami 
Drive,  North  Miami  Beach,  FL 

33162  . . 

Burge,  John  J.,  3211  Oakhdge 

Drive,  Chino  HMs,  CA  91709 _ 

Burkeman,  Waiter  B.,  252  South 
Maple  Drive,  Beve^  Hills,  CA 

90212  . . . 

Bushey,  Allred  J.,  RAO,  3d  GSC/ 
CDR,  APO  San  Francisco, 

96274  . 

Carey,  Don  N.,  Ill  Woodlawn, 
Dollard,  Des  Omeaux,  Canada 
H9A124 . . . 


Claim 
No.  IR- 


2686 

1395 

2556 

2638 

1145 

2628 

3032 

0367 

1204 


Carriger,  Lillian,  421  North  Air 
Depot  Blvd.,  91,  Midwest  City, 

OK  73110 . 

Carriger,  Charles,  1954  Highway 
58,  #114,  Mojove,  CA  93501- 

Carroll,  Sue  G..  757  Ledyard 
Place,  Montgomery,  AL  36109  ... 
Carter,  M.A.,  1015  Bois  cfArc 


2295 


1125 

0411 


Street,  Duncan,  OK  73536  . 

Chandler,  George  M.,  cfo  T.  Nor¬ 
ton,  20102  Chaparral  Circle, 

Penn  Valley,  CA  95946  . 

Cobb,  Frank  W..  Route  1.  Box  123, 

Jackson,  Alabama  36545  . . 

Curtiss,  RusseU  E.,  2101  S.  324th 
Street,  Space  #6,  Federal  Way. 

WA  98003  . 

Davis,  Laurerte  D..  4024  Kenwood 
Drive,  Sprirtg  Valley,  CA  92077  .. 
Douglas,  Arthur  S..  Box  59,  Taif, 

Duck,  John  W..**'lbl5  Bois"  tfM: 

Street,  Duixan,  OK  73536  _ 

Edwards,  William  N.,  1 101  Melanie 

Lane,  Ozark,  MO  65721  . 

Eubanks,  Joe,  1215  E.  48th  Street, 

Los  Angeles,  CA  90011  . — 

Fleming,  Victor  D.,  6801  Trovrta 
Way,  Citrus  Heights,  CA  95610  . 
Fox,  Joseph  A..  2441  W.  205H 
Street.  #105,  Torrance,  CA 
90501-1463  . . . _.... 


1619 

1674 

0739 

2075 

2509 

2792 

1690 

1391 

2292 

3085 

0432 


Gavenas,  Steven  P.,  c/o  U.S.  Em¬ 
bassy  Refugee  Section,  Bang¬ 
kok,  Thailand  . . 

Gaynes  Dept  Store,  861  WiNiston 
Road,  South  Burlingtort,  VT 

05401  . . . . — 

Gensplit  Finance  Corp.,  P.O.  Box 

1086,  Sheboygan,  Wl  53061  . 

Girard,  William  Glen,  220  Holmes 
BNd.,  #G-1.  Gretna,  LA  70053  .. 
Glenn.  Robert  L.,  124  W.  Manta 

Cove,  Savarvtah,  GA  31410 _ 

Greenlaw,  Osborne  M.,  4379 

Dunmovin  Drive,  Kennesaw,  GA 
30144  _ _ _ 


2894 

1291 

0149 

1963 

3183 

2058 
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Name  &  last  known  address 


Guinn,  Elias,  HC36  Box  184, 

Chavies,  KY  41727  . 

Hancock,  Herschel,  NAC  c/o  Mate¬ 
rial  Control  Dept.,  APO  New 

York,  NY  09674  . 

Harvey,  Norman  Grant,  3634  Jupi¬ 
ter,  Lompoc,  CA  93436  . 

Hayes,  Robert  C.,  711  Tenna 

Loma,  Dallas,  TX  75208  . 

Henderson,  Howard  W.,  211  Arte¬ 
sian  Forest  6  Wellwood  St., 

Conroe,  TX  77304  . 

Hewitt,  Thomas,  Est  ot  c/o  Ms. 
Nita  Hewitt  4020  Pinehurst 

Amarillo,  TX  79109  . 

HoHentan,  David  J.,  P.O.  Box 

3694,  Jeddeah,  Saudi  Arabia . 

Howard,  Kelly,  5218  Prairie  Creek 
Drive,  Flov^  Mound,  TX  75028 
Howarth,  Neville,  30709  Rue 
Langlois,  Rancho  Palos  Verdes, 

CA  90274  . 

Howell,  Donald  T..  13823  NE  74th 

Street  Redmond,  WA  98052  . 

Huffman,  Jack,  1600  N.  Lake 
Street  #6,  Madera,  CA  93638  .... 
Imperial  Van  Lines,  Inc.,  2805  Co¬ 
lumbia  Street,  P.O.  Box  2917, 

TorrarKe,  CA  90503  . 

ITT  Blackburn  Co.,  P.  Moelling, 
1525  Woodson  Road,  St  Louis, 

MO  63114 . 

Jarratt,  Thomas  Earl,  552  W.  1-30, 
P.O.  Box  428,  Garland,  TX 

75043  . . . 

Jones,  James  B.,  P.O.  Box  1949, 

Al-Khobar,  Saudi  Arabia . 

Kamely,  Daphne,  7119  Matthew 
Mills  Road,  McLean,  VA  82358  .. 
Killion,  Milton,  196  E.  Pleasantview 

Drive,  Hurst,  TX  76053  . 

Killion,  Armedia,  196  E. 
Pleasantview  Drive,  Hurst,  TX 

76053  . 

King,  Frederick  L  1021  E.  Wheeler 

Street  Kokomo,  IN  46901  . 

Kolendo,  Chester,  NAC,  APO  New 

York,  NY  09674  . 

Kos,  Jr.,  Frank,  NAC  c/o  Material 
Control,  APO  New  York,  NY 

09674  . 

Kuzbicki,  Ramon  S.,  13079  Artesia 
Blvd.,  Suite  232,  Cerritos,  CA 

90701  . 

Le  Fevre,  Jr.,  Bernard,  1115  West 

Fern,  Redland,  CA  92373 . 

teake,  Jr.,  Janws  J.,  Saudi  Ara¬ 
bian  Airlines,  Jeddah,  Saudi  Ara¬ 
bia  . 

Lee,  Pamela  C.,  23  Lockatong 

Road,  Stockton,  NJ  08559  . 

Lopez,  Filin)on  R.,  1020  Alta  Vista, 

Arcadia,  CA  91006  . 

Loving,  Joseph  Sidney,  7059 
FemhiN  Drive,  Malibu,  CA  90265 
Mackown,  Patricia  A.B.,  3640 
Buttonwood  Drive,  Titusville,  FL 

32796  . 

Maxwell,  Raymorxf  S.,  Saudi  Ara¬ 
bian  Parsons  Ltd.,  P.O.  3694, 

Jeddah,  Saudi  Arabia . 

McClay,  John  F.,  1601  Lexington 
Place,  Bedford,  TX  76022  . 


Claim 
No.  IR- 

2931 

2622 

1621 

2360 

2679 

2951 

1677 

1931 

1060 

1596 

2497 

2939 

2920 

0483 

2469 

3140 

2428 

2428 

0473 

2621 

2623 

3198 

2234 

2068 

0523 

2053 

0301 

0289 

1667 

2355 


Name  &  last  known  address 


McDowell,  James  K.,  1111  Schil¬ 
ling  Road,  MS  7041,  Hunt  Val¬ 
ley,  MD  21030  . 

McNicholas,  Martin  J.,  5249  North 
Fairhill  Street,  Philadelphia,  PA 

19120  . 

Mechtron  Industries,  Inc.,  P.O.  Box 

2322,  Wilmington,  DE  19899 . 

Mehrpouyan,  Cyrus,  c/o  atty,  502 
Capital  Avenue,  North  Bay  Vil¬ 
lage,  FL  33141 . 

Miller,  Kenneth  George,  6913  Old 
Briarstown  Drive,  Waco,  TX 

76710  . 

Morse  Shoe,  Inc.,  c/o  atty,  Martin 
Cole,  1 1 1  E.  80th  SL,  New  York, 

NY  10021  . 

Mullis,  Jr.,  Lance  C.,  3649  Groover 
Lake  Road,  Lithia  Springs,  GA 

30057  . 

Nelson,  Roger,  501  DeeAnn  Road, 

Decatur,  AL  35603 . 

Nelson,  Charles,  NAC  Box  402, 

APO  New  York,  NY  09674  . 

Nelson,  II,  John,  9415  Lynngrove, 

Dallas,  TX  75205  . 

;4ilsen,  Karina,  821  S.  Stanley  Ave¬ 
nue,  Los  Angeles,  CA  90036  . 

Noe,  Victor  E.,  3316  Ellen  Avenue, 

Hebron,  Kentucky  41048  . 

Oritz-Moreno,  Orlando,  1409  Prest¬ 
wick  Court,  Orlando,  FL  32817  .. 
Outsen,  Kenneth  W.,  29018  39th 
Avenue  South,  Auburn,  WA 

98002  . 

Parrish,  Thadkjs  A.,  1045  West 
55th  Street,  Los  Angeles,  CA 

90037  . 

PLT  Engineering,  Inc.,  L.  Hansen, 
One  Sugar  Creek  PL,  14141  SW 
Freeway,  Sugar  Land,  TX  77478 
Rea  International  C^.,  Alan 
Marrus,  937  East  Hazelwood  Av¬ 
enue,  Rahway,  NJ  07065  . 

Riedel,  Herbert,  20531  Shadow 
Mount  Road,  Walnut,  CA  91789 
Riedel,  Collen  M.,  20531  Shadow 
Mount  Road,  Walnut,  CA  91789 
Rowlett,  Larry,  629  North  Mesa 

Drive,  Mesa,  AZ  85203 . 

Russ,  Donald  O.,  P.O.  Box  27281, 

San  Antonio,  TX  . 

Russ,  Jack  O.,  NAC  Box  401 ,  APO 

New  York,  NY  35124  . 

Scalfati,  Joseph,  12926  N.E.  147th 

Place,  Kirkland,  WA  98034  . 

Scarritt,  John,  cio  Aramco,  P.O. 

10803,  Dhahran,  Saudi  Arabia  ... 
Schoonmaker,  David  T.,  16  War- 
field  Avenue,  Cranston,  Rl 

02920  . 

Shahrestani,  Mostaffa,  10600 
Western  Avenue,  #23,  Stanton, 

CA  90680  . 

Shamilzadeh,  Michael,  430  East 

57th  Street  New  York,  NY . 

Shamilzadeh,  Charles,  645  Bryant 
Avenue,  Roslyn  Harbor,  LI., 

New  York . 

Shaney,  Richard  E.,  P.O.  Box 

3694,  Jeddah,  Saudi  Arabia . 

Skeen,  Alfred  J.,  7128  Tristan  Cir¬ 
cle,  Stockton,  CA  95210  . 


Claim 
No.  IR- 


2610 

2600 

2534 

1155 

1866 

3017 

2084 

0362 

2618 

2429 

0753 

3080 

2773 

0728 

1620 

2512 

2921 

1576 

1576 

1095 

2617 

2619 

0754 

1476 

1569 

2886 

0868 

0869 

1662 

2454 


Name  &  last  known  address 

Claim 
No.  IR- 

Smith,  Oscar  M.,  5327  Montgom¬ 
ery,  N.E.,  Albuquerque,  NM 
87109  . 

1905 

Smith,  George  L.,  NAC,  APO  New 
York,  NY  09674  . 

2620 

Sotelo,  William  H.,  1380  Christi 
Drive,  Vista,  CA  92083  . 

0250 

Spring,  Mark  D.,  c/o  Petroleum  Air 
Services,  PO  Box  2711,  Cairo, 
Egypt . 

2470 

Sturgis,  Guy  C.,  1207  North  Gar¬ 
field,  Midland,  TX  79701  . 

1586 

Tamaddoni-Jahromi,  Paula,  Route 
1,  Box  571,  Bainbrkjge,  GA 
31717  . 

1209 

Tehran!,  Shahin,  43  Strathmore 
Road,  Great  Neck,  NY  11023  .... 

3200 

Ulicki,  Thomas  E.,  515  Sunset 
Lane,  Mt.  Pleasant,  Ml  48858  .... 

0439 

Veyro,  Jose  V.,  1320  Todd  Court, 
Wichita,  KS  97207  . 

2687 

West,  Bert  A.,  1786  Grove  Valley 
Avenue,  Palm  Harbor,  FL  33563 

2474 

Williams,  Gerald  W.,  1015  Bois 
d’Arc  Street,  Duncan,  OK  73536 

1388 

Youngs,  Neil  G.,  Ill  Anthony 
Drive,  Lakeville,  MN  55044  . 

2654 

Zeiser,  Robert  E.,  18  Grand  Street, 
Smithtown,  NY  11787  . 

1562 

[FR  Doc.  94-148  Filed  1-4-94;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Empioymmt  and  Training 
Administration 

[TA-W-29.008] 

PPG  Industries,  inc.,  Ford  City, 
Pennsylvania;  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  December  13, 
1993,  the  Aluminum  Brick  and  Class 
Workers  Union  requested  administrative 
reconsideration  of  the  Department’s 
denial  of  trade  adjustment  assistance 
(TAA)  benefits  for  workers  of  the  subject 
firm.  The  Department’s  notice  of 
negative  determination  was  issued  on 
November  29, 1993  and  will  be 
published  in  the  Federal  Register  soon. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

I  (3)  If  in  the  opinion  of  the  Certifying 

I  Officer,  a  misinterpretation  of  facts  or  of 
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the  law  justified  reconsideration  of  the 
decidon. 

The  union  claims  that  a  French 
Canadian  firm  is  selling  glass  at  prices 
lower  than  domestic  pro^cers*  costs. 
The  union  also  states  that  the 
Department’s  survey  of  customers  did 
not  take  into  account  the  lowered 
demand  for  glass  in  the  industry  and 
PPG  plans  for  expansion  in  Mexico. 

The  Department’s  denial  was  based 
on  the  fact  that  the  “contributed 
importantly’’  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  The  Department’s 
survey  of  PPG’s  major  customers  shows 
that  most  respondents  did  not  import 
and  those  that  did  had  very  minor 
import  purchases  in  the  period  relevant 
to  the  petition. 

The  investigation  file  shows  that  the 
workers  at  Ford  Qty  purchase  glass  and 
fabricate  it  into  commercial  windows 
unlike  the  French  Canadian  firm  cited 
by  the  union  which  is  a  primary  glass 
pitxiucer. 

With  respect  to  the  union’s  example 
of  sheet  glass  and  fabricated  commercial 
glass  windows,  the  Department  does  not 
see  any  relevance.  One  is  a  raw  material 
used  in  making  a  difierent  product 
while  the  other  is  a  finished  article. 
Sheet  glass  and  fabricated  commercial 
glass  windows  are  not  interchangeable, 
nor  are  they  like  or  directly  competitive 
within  the  meaning  of  section  222(3}  of 
the  Trade  Act. 

Further,  company  officials  indicated 
that  there  is  a  downswing  in  the 
production  of  commercial  glass 
windows  because  the  cmumercial 
market  currently  is  overbuilt.  The 
construction  boom  during  the  1980s 
resulted  in  record  vacancy  rates  for 
office  buildings,  stores  and  hotels — ell 
users  of  fabricated  glass  windows. 

Other  findings  show  that  the  PPG 
does  not  import  commercial  glass 
windows. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department 
Labor’s  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  22nd  day 
of  December.  1993. 

Mary  Ann  Wyrach, 

Director,  Unemployment  Insurance  Service. 
[FR  Doc.  94-166  Filed  1-4-94  8:45  ami 
BILUNQ  COOf  4S10-30-M 


n’A-W-28,968] 

Plains  Petroleum  Operating  Co. 

Midland,  TX;  Affirmative  Determination 
Regarding  Applicatkin  for 
Reconsideration 

On  November  19, 1993,  after  being 
granted  a  filing  extensicm,  one  of  the 
former  workers  requested  administrative 
reconsideration  of  the  Department  of 
Labor’s  Notice  of  Negative 
Determination  Regaining  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department’s  Negative 
Determination  was  issued  on  September 
27, 1993  and  was  published  in  the 
Federal  Register  on  October  21, 1993 
(58  FR  54736}. 

The  former  worker  submitted 
additional  information  showing  that  the 
Midland  facility  had  decreased  sales 
and  production  in  1993. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  22nd  day 
of  December,  1993. 

Mary  Ann  Wyrsch, 

Director.  Unemployment  Insurance  Service. 
IFR  Doc.  94-165  Filed  1-4-94;  8:45  ami 
BU.UNQ  COOe  4514-30-M 

Pension  and  Welfare  Benefits 
Administration 

Withdrawal  of  Notice  of  Proposed 
Exemption 

In  the  matter  of  Day  Runner,  Inc.  401  (k) 
Plan  (the  Plan),  Located  in  Fullerton, 
California  (Exemption  Application  No.  D- 
93571 

In  the  Federal  Register  dated  April 
27, 1993  (58  FR  25661},  the  Department 
of  Labor  (the  Department)  published  a 
notice  of  proposed  exemption  from  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  and  from  certain  taxes 
imposed  by  the  Internal  Revenue  Code 
of  1986.  The  notice  of  proposed 
exemption  concerned  the  proposed  cash 
sale  by  the  Plan  to  Day  Runner,  Inc.  (the 
Employer},  the  sponsor  of  the  Plan,  of  a 
guaranteed  investment  certificate  issued 
by  Mutual  Benefit  Life  Insurance 
Company  of  New  Jersey. 

On  December  1^  1993,  the  applicant 
informed  the  Department  that  it  did  not 
wish  to  proceed  with  the  exempticm 
application  procedure. 


Accordingly,  the  notice  of  proposed 
exemption  is  hereby  withdrawn. 

Signed  at  Washington,  DC,  this  30th  day  of 
December,  1993. 

Ivan  Strasfeld, 

Director,  Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

(FR  Doc.  94-107  Filed  1-4-94;  8:45  am] 

BILUNO  COOC  4»10-M-e 

[Application  No.  D-8470  through  0-8473} 

Proposed  Exemptions;  Avram  A. 
Jacobson,  M.D.  Employee  Profit 
Sharing  Plan;  The  Avram  A.  Jacobson, 
M.D.  Employee  Money  Purchase 
Pension  Plan,  Collectivefy 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department}  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act}  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code}. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exem^ions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1} 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2}  the  nature 
of  the  person’s  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington.  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
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inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue.  NW„  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978)  . 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 


with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Avram  A.  Jacobson,  M.D.  Employee 
Profit  Sharing  Plan  (the  Profit  Sharing 
Plan)  and  the  Avram  A.  Jacobson,  M.D. 
Employee  Money  Purchase  Pension 
Plan  (the  Money  Purchase  Plan; 
Collectively,  the  Plans)  Located  in 
Beverly  Hills,  California 

(Application  Nos.  D-9470  through  D-9473) 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,  subpart  B  (55  FR  32836,  32847, 
August  10, 1990).  If  the  exemption  is 
granted,  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  (the  Sale)  of 
certain  works  of  art  (the  Art  Work)  by 
the  Plans  to  Avram  A.  Jacobson,  M.D., 
a  sole  proprietor  and  disqualified 
person  with  respect  to  the  Plans.’ 

This  proposed  exemption  is 
conditioned  upon  the  following 
requirements:  (1)  The  Sale  is  a  one-time 
cash  transaction;  (2)  the  Plans  are  not 
required  to  pay  any  commissions,  costs 
or  other  expenses  in  connection  with 
this  transaction:  (3)  the  Art  Work  is 
appraised  by  qualified,  independent 
appraisers;  (4)  the  sale  price  for  the  Art 
Work  reflects  the  greater  of  either:  (a) 
The  original  amount  paid  by  the  Plans 


at  the  time  of  acquisition;  or  (b)  its  fair 
market  value  on  the  date  of  the  Sale; 
and  (5)  within  ninety  days  of  the 
publication  in  the  Federal  Register  of 
the  grant  of  this  notice  of  proposed 
exemption.  Dr.  Jacobson  will  file  Forms 
5330  with  the  Internal  Revenue  Service 
(the  Service)  and  pay  all  applicable 
excise  taxes  that  are  due  by  reason  of 
the  past  prohibited  transactions. 

Sununary  of  Facts  and  Representations 

1.  The  Plans  are  a  profit  sharing  plan 
and  a  money  purchase  pension  plan, 
which  as  of  December  31, 1992,  had 
total  assets  of  $1,642,180  and  $960,643 
respectively.  Dr.  Jacobson  is  the  100 
percent  owner  of  Avram  A.  Jacobson, 
M.D.  (the  Employer),  a  sole 
proprietorship  and  the  sponsoring 
employer  of  the  Plans.  Dr.  Jacobson 
maintains  a  pathology  practice  in 
Beverly  Hills,  California.  The  only 
participants  in  the  Plans  are  Dr. 

Jacobson  and  his  wife.  The  Trustee  of 
the  Plans  is  Dr.  Jacobson,  who  has  sole 
investment  discretion  with  respect  to 
the  assets  of  the  Plans. 

2. The  Profit  Sharing  Plan  owns  three 
works  of  contemporary  art  and  the 
Money  Purchase  Pension  Plan  owns  one 
work  of  mixed  media  art,  collectively 
known  as  the  Art  Work.  The  Art  Work 
v/as  purchased  for  a  cash  amount  of 
$685,000  by  the  Plans  from  unrelated 
parties  with  respect  to  Dr.  Jacobson,  the 
Employer,  or  the  Plans.  To  date,  the 
Plans  have  not  incurred  any  costs 
associated  with  acquisition  and  holding 
of  the  Art  Work.  A  description  of  the  Art 
Work  is  as  follows: 


Plan 

Title 

Artist 

Date  of  pur¬ 
chase 

Price 

PSP . 

“Untitled” . .'. . 

M.  Merz  . 

10/6/89 

$135,000 

PSP . 

“Grau"  . . . 

G.  Richter . 

11/9/89 

150,000 

MPPP . 

“Pau”  . 

F.  Stella . 

5/1/86 

180,000 

PSP . 

“Foutfi  Noutti  in  Hell” . 

J.  Schnabel  . 

5/18/93 

220,000 

Total . 

. 

685,000 

3.  Following  its  acquisition,  the  Art 
Work  has  been  in  the  possession  of  Dr. 
Jacobson  at  his  residence  located  at  630 
N.  Sierra  Drive,  Beverly  Hills, 
California.  During  a  1993  audit,  the 
Service  determined  that  Dr.  Jacobson 
had  engaged  in  prohibited  transactions 
with  the  Plans  by  reason  of  his  use  of 
the  Art  Work  for  the  years  1989  and 
1990.2 


’  Since  Dr.  Jacobson  and  his  wife  are  the  only 
participants  in  the  Plans,  there  is  no  jurisdiction 
under  Title  I  of  the  Act  pursuant  to  29  CFR  2910.3- 
3(b).  However,  there  is  jurisdiction  under  the  Act 
pursuant  to  section  4975  of  the  Code. 


Dr.  Jacobson  represents  that  he  wilt 
file  Forms  5330  with  the  Service  and 
pay  the  applicable  excise  taxes 
associated  the  past  prohibited 
transactions  within  ninety  days  of  the 
publication  in  the  Federal  Register  of 
the  notice  granting  this  proposed 
exemption.  In  addition.  Dr.  Jacobson 
will  pay  the  Plans  the  fair  market  rental 
value  in  the  amount  of  approximately 


2  The  Department  notes  that  in  1987  the  Profit 
Sharing  Plan  purchased  a  third  party  note  for  cash 
form  the  Norman  L.  Jacobson.  M.D.,  P.A.  Profit 
Sharing  plan,  the  sole  participiant  and  trustee  of 
which  is  Dr.  Jacobson’s  brother.  Norman  L. 
Jacobson.  In  1993,  the  Profit  Sharing  Plan  sold  the 


$90,000  for  his  use  of  the  Art  Work  for 
years  1989  through  1993.  Excise  taxes 
will  accrue  for  the  period  between  1989 
and  1993. 

4.  At  present,  the  Art  Work  has 
produced  no  income  for  the  Plans.  In 
order  to  enable  the  Plans  to  divest 
themselves  of  the  Art  Work  and  to 
invest  in  income-producing,  marketable 
securities.  Dr.  Jacobson  proposes  to 


note  back  to  the  Norman  L.  Jacobson.  M.D..  P.A. 
Profit  Sharing  Plan  for  cash.  The  Department  is  not 
granting  an  exemption  for  such  purchase  and  sale 
and  is  expressing  no  opinion  as  to  whether  the 
purchase  and  sale  of  such  note  constitutes  a 
violation  of  any  provision  of  the  Code. 
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purchase  the  Art  Work  from  the  Plans 
for  a  cash  amount  equal  to  the  aggregate 
of  the  greater  of  either:  (a)  The  original 
amount  paid  by  the  Plan  at  the  time  of 
acquisition;  or  (b)  its  fair  market  value 
on  the  date  of  the  Sale.  Accordingly,  Dr. 
Jacobson  requests  an  administrative 
exemption  horn  the  Department  to 
permit  his  purchase  of  the  Art  Work 


from  the  Plans  under  the  terms  and 
conditions  described  herein. 

5.  The  Art  Work  has  been  valued  by 
two  separate,  independent,  qualified 
appraisers,  Arline  Edelbaum  and 
Jacqueline  Silverman,  both  the  Los 
Angeles,  California.  Ms.  Edelbaum  is  a 
senior  member  of  the  American  Society 
of  Appraisers  and  has  nineteen  years 
experience  in  appraising  fine  arts  and 
personal  property.  Ms.  Silverman  is  a 


certified  member  of  Appraisers 
Association  of  America  and  has  fifteen 
years  experience  in  appraising  modem 
and  contemporary  art.  Both  appraisers 
represent  that  they  are  unrelat^  to  and 
independent  of  Dr.  Jacobson.  Ms. 
Edelbaum  and  Ms.  Silverman’s 
valuations  of  the  Art  Work  as  of  June  28, 
1993  and  June  22, 1993,  respectively, 
are  as  follows: 


Plan 

Work 

Purchase  price 

Edelbaum 

Silverman 

PSP . 

“Untitted” . 

$135,000 

$135,000 

$120,000 

PSP . 

“Grau” . 

150,000 

165,000 

MPPP . 

"Pau"  . 

180,000 

275,000 

275,000 

PSP . 

“Fouffi  Noutti  in  Heir . 

220,000 

165,000 

Because  their  fair  market  values  are 
less  than  or  equal  to  their  original 
purchase  price,  “Untitled”  and  “Fouffi 
Noutti  in  Hell”  will  be  purchased  by  Dr. 
Jacobson  for  their  original  purchase 
prices  of  $135,000  and  $220,000, 
respectively.  In  addition.  Dr.  Jacobson 
will  purchase  "Grau  for  $165,000, 
which  reflects  its  higher  fair  market 
valuation  as  determined  by  Ms. 
Edelbaum.  Finally,  Dr.  Jacobson  will 
purchase  “Pau”  for  $275,000,  which 
reflects  its  fair  market  value  as 
determined  by  both  appraisers.  Dr. 
Jacobson  proposes  to  purchase  the  Art 
Work  for  an  aggregate  cash  purchase 
price  of  $795,000. 

6.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
under  section  4975(c)(2)  of  the  Code 
because:  (a)  The  Sale  will  be  a  one-time 
cash  transaction;  (b)  the  Plan  will  not  be 
required  to  pay  any  commissions,  costs 
or  other  expenses  in  connection  with 
this  transaction;  (c)  the  Art  Work  will  be 
appraised  by  a  qualihed,  independent 
appraiser;  (d)  the  sale  price  for  the  Art 
Work  will  reflect  the  greater  of  either: 

(1)  The  original  amount  paid  by  the  Plan 
at  the  time  of  acquisition;  or  (2)  its  fair 
market  value  on  the  date  of  the  Sale; 
and  (e)  within  ninety  days  of  the 
publication  in  the  Federal  Register  of 
the  grant  of  this  notice  of  proposed 
exemption.  Dr.  Jacobson  will  file  Forms 
5330  with  the  Service)  and  pay  all 
applicable  excise  taxes  that  are  due  by 
reason  of  the  past  prohibited 
transactions. 

Notice  to  Interested  Persons 

Since  Dr.  Jacobson  and  his  wife  are 
the  only  participants  in  the  Plan,  it  has 
been  determined  that  there  is  no  need 
to  distribute  the  notice  of  the  proposed 
exemption  to  interested  persons. 
Comments  are  due  thirty  days  after 


publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  Fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  beneftt  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneftciaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 


is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  30th  day  of 
December,  1993. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Weifare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  94-116  Filed  1-4-94;  8:45  am] 
BILUNO  CODE  4510-M-e 


Withdrawal  of  Notice  of  Proposed 
Exemption 

In  the  matter  of  Kalon  L  Kelley  IRA  and 
Karen  R.  Kelley  IRA  (the  IRAs),  located  in 
Santa  Barbara,  California  (Exemption 
Application  Nos.  D-9167  and  D-91681 

In  the  Federal  Register  dated 
December  17, 1993  (58  FR  66031/ 
66032),  the  Department  of  Labor  (the 
Department)  published  a  notice  of 
proposed  exemption  from  certain  taxes 
imposed  by  the  Internal  Revenue  Code 
of  1986.  The  notice  of  proposed 
exemption  concerned  the  prospective 
cash  sale  of  certain  commercial  real 
property  (the  Property)  by  the  IRAs  to 
Kalon  L.  Kelley  and  Karen  R.  Kelley  (the 
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Applicants),  disqualiHed  persons  with 
respect  to  the  IRAs. 

On  December  17, 1993,  the  applicant 
informed  the  Department  that  it  wished 
to  withdraw  the  notice  of  proposed 
exemption. 

Accordingly,  the  notice  of  proposed 
exemption  is  hereby  withdrawn. 

Signed  at  Washington,  DC,  this  30th  day  of 
December,  1993. 

Ivan  Strasfeld, 

Director,  Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

IFR  Doc.  94-115  Filed  1-4-94;  8  45  am| 
BiLUNO  cooe 


prohibited  Trmsaction  Exemption  94-1,  et 
ai.;  Exemption  Appiication  No.  D-0438,  et 
ai.] 

Grant  of  Individual  Exemptions; 
Tenneco,  hie.,  The  General  Employee 
Benefit  Trust,  et  ai. 

AGENCY:  Pension  and  Welfare  Benefits 
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ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1 974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  propiosals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notiheation  to  interested  persons. 

No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 1978, 
section  102  of  Reorganization  Plan  No. 

4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 


Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries:  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Tenneco,  Inc.,  The  General  Employee 
Benefit  Trust  (the  GEBT)  and  Case 
Corporation  Pension  Plan  for  Hourly- 
Paid  Employees  (the  Plan)  Located  in 
Houston,  TX 

[Prohibited  Transaction  Exemption  94-1; 

Application  No.  D-9438] 

Exemption 

The  restrictions  of  sections  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  horn  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  transfer 
of  shares  of  common  stock  (the  Stock) 
of  Cummins  Engine  Company,  Inc. 
(Cummins)  to  the  GEBT  by  Tenneco, 

Inc.  (Tenneco),  the  Plan  sponsor,  to 
reflect  the  contribution  of  the  Stock  to 
the  Plan,  provided  that:  (a)  The  Stock  is 
valued  at  its  fair  market  value  as  of  the 
date  of  contribution  by  a  qualified, 
independent  appraiser;  (b)  the 
contribution  of  the  Stock  is  approved  on 
behalf  of  the  Plan  by  a  qualified, 
independent  fiduciary;  (c)  the  GEBT’s 
continued  holding  of  the  Stock  is 
monitored  by  a  qualified,  independent 
fiduciary;  (d)  the  GEBT’s  independent 
fiduciary  will  monitor  and  enforce  the 
conditions  of  the  exemption  and  take 
whatever  action  is  necessary  to  protect 
the  GEBT’s  rights,  including,  but  not 
limited  to,  the  enforcement  of  a  legally 
enforceable  contribution  obligation  (the 
Contribution  Obligation)  as  described  in 
the  Notice  of  Proposed  Exemption, 
which  will  remain  in  force  for  as  long 
as  the  GEBT  continues  to  hold  any 
shares  of  the  Stock;  and  (e)  the 
Contribution  Obligation  is  secured  by  a 
letter  of  credit  issued  by  a  bank 
approved  by  the  GEBT’s  independent, 
qualified  fiduciary. 


Comments 

In  the  Notice  of  Proposed  Exemption, 
the  Department  invited  interested 
persons  to  submit  written  comments 
and  requests  for  a  hearing  on  the 
exemption.  All  comments  and  requests 
for  hearing  were  due  by  December  20, 
1993.  The  Department  received  over  100 
telephone  inquiries  fit>m  interested 
persons  who  expressed  concern  over  the 
effect,  if  any,  of  the  transaction  on  their 
pension  benefits.  These  inquiries  were 
responded  to  by  a  Department 
representative  who  informed  the  callers 
that  the  transaction  does  not  affect  the 
calculation  of  pension  benefits  or  the 
Plan’s  obligation  to  make  benefit 
payments. 

The  Department  received  a  total  of  29 
written  comments  with  only  one  of 
those  comments  containing  a  request  for 
a  hearing.i  Nine  commentators  stated 
that  they  did  not  understand  the 
proposed  exemption  or  how  it  would 
affect  their  pensions. 

The  remaining  commentators  were 
opposed  to  the  granting  of  the 
exemption.  The  comments  addressed  17 
general  areas  of  concern  about  the 
proposed  transaction.  The  concerns  are 
summarized  as  follows; 

1.  Questions  about  the  correct  value  of 
Cummins  Stock,  including  a  question 
about  the  discrepancy  between  the  New 
York  Stock  Exchange  (NYSE)  price 
quoted  in  the  Notice  and  the  price 
quoted  in  a  national  newspaper  on 
December  2, 1993. 

2.  Concerns  that  the  restrictions  on 
the  Stock  make  the  Stock  less  valuable 
and  increase  the  risk  that  the  Plan  will 
not  be  able  to  dispose  of  the  Stock  in  the 
future. 

3.  Concerns  about  the  wisdom  of 
investing  this  much  of  the  GEBT’s  assets 
in  one  company. 

4.  Assertions  that  Tenneco  would  not 
be  able  to  stand  behind  its  obligation 
under  the  Contribution  Obligation  based 
on  its  history  of  financial  troubles. 

5.  Concern  that  the  letter  of  credit 
proposes  to  protect  only  20%  of  the 
value  of  the  Stock,  leaving  80%  at  risk. 

6.  A  request  that  Tenneco  fully  fund 
all  of  its  pension  liabilities. 

7.  A  request  that  Tenneco  guarantee 
the  value  of  the  Stock  to  be  contributed 
to  the  GEBT. 

8.  Questions  about  the  possibility  that 
the  transaction  will  decrease  the  amount 
of  pension  payments  to  participants  and 
beneficiaries  of  the  Plan. 

9.  Concerns  over  changes  in  retiree 
medical  benefits. 


<  Because  the  exemption  provides  relief  from 
section  406(b)  of  the  Act.  29  CFR  2570.46  of  the 
Department's  regulations  provides  that  the 
Department  in  its  discretion  may  convene  a  hearing 
if  requested  by  interested  persons. 
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10.  Questions  regarding  the  wisdom 
of  allowing  Tenneco  to  contribute 
Cummins  stock  to  the  GEBT  since, 
according  to  the  commentator,  Tenneco 
owns  Cummins. 

11.  Comments  indicating  that  the  Plan 
participants  would  prefer  to  receive 
cash  contributions  rather  than  stock. 

12.  Allegations  that  individuals  who 
would  be  affected  by  the  proposed 
transaction  have  not  received  proper 
notice. 

13.  Questions  concerning  the 
independent  fiduciary’s  alleged 
determination  that  the  Stock  will 
experience  no  precipitous  declines  in 
value  in  the  future. 

14.  Confusion  over  the  consequences 
for  the  GEBT  of  any  decline  in  value  of 
the  Stock. 

15.  Concern  over  the  proper  exercise 
of  the  voting  and  other  privileges 
applicable  to  shareholders  of  the  Stock. 

16.  Questions  about  the  guidelines  for 
determining  if  and  when  to  adjust  the 
amount  of  the  letter  of  credit  (or 
alternative  collateral)  which  secures  the 
Contribution  Obligation. 

17.  A  request  that  Tenneco  guarantee 
that  the  value  of  the  contribution  will 
not  be  diminished  by  transaction  costs 
when  the  Stock  is  sold  at  some  future 
date. 

Responses  to  these  comments  were 
submitted  by  the  applicant,  on  behalf  of 
both  Tenneco  and  Woodbridge,  the 
GEBT’S  independent  fiduciary.  These 
responses  are  summarized  as  follows, 
corresponding  in  order  to  the  comments 
listed  above: 

1.  According  to  the  applicant, 
subsequent  to  the  publication  of  the 
Notice  of  Proposed  Exemption, 
Cummins  had  a  2  for  1  stock  split  which 
accounts  for  the  change  in  the  price  of 
the  Stock  as  listed  on  the  NYSE. 

2.  The  applicant  notes  that  after  a 
review  of  the  Stock’s  past  performance, 
Woodbridge  has  determined  that  the 
Stock  is  a  prudent  investment  for  the 
Plan  despite  the  restrictions  on 
transferability.  Furthermore,  the 
applicant  states  that  the  Stock’s  value 
has  been  determined  by  an  independent 
appraisal  company,  taking  the 
restrictions  into  account.  Finally,  the 
applicant  notes  that  the  restrictions  on 
transfer  of  the  Stock  will  expire  in  July, 
1996. 

3.  The  applicant  explains  that  once 
the  Stock  is  contributed  to  the  GEBT,  it 
will  represent  only  5.65%  of  the  assets 
of  the  GEBT.  In  addition,  because  each 
of  the  Affected  Plans  has  an  undivided 
interest  in  the  assets  of  the  GEBT,  no 
single  plan  will  hold  all  of  the  Stock. 

4.  'The  applicant  asserts  that  Standard 
&  Poors  and  Moody’s  rating  of  Tenneco 
debt  as  investment  grade,  as  well  as 


Tenneco’s  recent  sale  of  $1  billion  of 
equity,  are  indications  that  Tenneco  is 
a  viable  company.  The  applicant  again 
notes  that  the  proposed  transaction  is 
backed  by  the  judgment  of  Woodbridge 
as  independent  ffduciary,  by  the 
independent  appraisal  of  the  Stock  and 
by  the  letter  of  credit  in  the  amount  of 
20%  of  the  value  of  the  Stock. 

5.  The  applicant  represents  that  due 
to  Tenneco’s  financial  condition,  as 
described  in  4.  above,  a  letter  of  credit 
in  the  amount  of  20%  of  the  value  of  the 
Stock  is  sufficient  to  protect  the 
interests  of  the  GEBT.  The  applicant 
represents  that  the  face  value  of  the 
letter  of  credit  is  approximately 
$32,000,000.  The  applicant  also 
represents  that  Tenneco’s  financial 
condition  is  good  and  that  its  credit- 
worthiness  is  adequate  security  for  the 
unsecured  portion  of  the  Contribution 
Obligation. 

6.  According  to  the  applicant,  the 
contribution  of  the  Stock  to  the  GEBT  is 
part  of  an  overall  strategy  to  ensure  that 
the  Tenneco  Plans  will  be  fully  funded. 

7.  The  applicant  represents  that  the 
Contribution  Obligation  assumed  by 
Tenneco  guarantees  the  value  of  the 
contribution  since  Tenneco  is  required 
to  make  a  cash  contribution  to  the  GEBT 
to  compensate  for  any  loss  in  the  value 
of  the  Stock  in  any  calendar  quarter. 
Furthermore,  the  Contribution 
Obligation  is  secured  by  a  letter  of  credit 
issued  by  a  major  bank  in  the  amount 

of  20%  of  the  value  of  the  Stock. 

8.  The  applicant  responds  by 
explaining  that  all  plans  invested  in  the 
GEBT  are  defined  benefit  plans,  the 
benefits  of  which  are  not  affected  by  the 
investment  performance  of  plan  assets. 

9.  Retiree  medical  benefits  are  not 
relevant  to  the  proposed  exemption. 

10.  Tenneco  does  not  own  Cummins. 
The  applicant  represents  that  Tenneco 
owns  less  than  10%  of  Cummins’  stock. 

11.  The  applicant  represents  that  the 
contribution  of  the  Stock  to  the  GEBT  is 
essentially  the  same  as  a  cash 
contribution  to  the  GEBT  followed  by  a 
purchase  of  Cummins’  stock  by  the 
GEBT.  In  addition,  the  applicant  states 
that  maintaining  the  Plan  assets 
primarily  in  uninvested  cash  would  be 
a  breach  of  fiduciary  duties  under 
ERISA.  The  applicant  further  states  that 
the  GEBT  will  at  all  times  maintain 
sufficient  liquid  assets  to  pay  benefits 
when  due. 

The  applicant  also  represents  that  the 
Stock  is  not  replacing  cash  or  other 
assets  in  the  GEBT;  rather,  the  Stock  is 
being  contributed  in  addition  to  the 
assets  already  held  in  the  GEBT. 
According  to  the  applicant,  the 
contribution  of  Stock  enables  Tenneco 


to  accelerate  the  time  at  which  the 
GEBT  will  receive  contributions. 

12.  The  applicant  represents  that  it 
has  complied  with  all  applicable  notice 
requirements.  An  authorized 
representative  of  Tenneco  has  provided 
the  Department  with  a  declaration 
under  penalty  of  perjury  attesting  to  the 
truth  of  the  information  regarding 
Tenneco’s  notice  to  interested  persons 
as  required  by  the  Department’s 
regulations  (see  29  CFR  2570.43).  In 
addition,  in  response  to  information 
indicating  that  several  interested 
persons  in  and  around  Hutchinson, 
Kansas  had  not  received  proper  notice 
of  the  proposed  exemption,  the 
applicant  represents  that  notice  was 
again  provided  to  people  in  the 
Hutchinson  area. 

13.  The  applicant  explains  that, 
contrary  to  the  commentator’s  assertion, 
Woodbridge  has  not  made  any  such 
determination  but  has  concluded  that 
the  Stock  is  a  prudent  investment  for 
the  GEBT,  based  in  part  on  the  Stock’s 
market  history  over  the  past  3  years.  In 
addition,  Woodbridge  has  determined 
that  any  decline  in  value  of  the  Stock 
would  be  adequately  compensated  for 
by  the  Contribution  Obligation. 

14.  The  applicant  asserts  that  the 
Contribution  Obligation  ensures  that  the 
value  of  the  stock  contribution  will 
remain  the  same  even  if  the  value  of  the 
Stock  decreases.  The  applicant  explains 
that,  if,  for  example,  the  Stock  is  valued 
at  $160,000,000  on  the  date  of 
contribution  to  the  Plan  and,  over  the 
course  of  a  year  the  price  drops, 

Tenneco  would  be  obligated,  over  the 
course  of  that  year,  on  a  quarterly  basis, 
to  contribute  cash  so  that  the  value  of 
the  Stock  plus  the  aggregate  amounts  of 
cash  contributed  pursuant  to  the 
Contribution  Obligation  equals 
$160,000,000.  It  is  represented, 
therefore,  that  the  value  of  the  intial 
contribution  will  never  be  diminished. 

15.  The  applicant  responds  by 
explaining  that  Woodbridge,  acting  in 
its  capacity  as  independent  fiduciary, 
will  exercise  the  stock  voting  rights  and 
the  right  to  designate  a  p)erson  to  the 
Cummins  Board  of  Directors,  pursuant 
to  the  direction  of  the  GEBT’s 
Investment  Committee:  provided,  that 
Woodbridge  may  decline  to  designate 
the  Investment  ^mmittee’s  choice  if  it 
determines  that  to  do  so  is  in  the 
GEBT’s  best  interests. 

16.  The  applicant  states  that  the 
determination  regarding  the  increase  in 
the  amount  of  the  letter  of  credit  or  the 
need  to  provide  alternative  collateral  is 
a  simple  calculation  based  on  the 
difference  between  (a)  the  balance  of  the 
letter  of  credit  and  (b)  the  product  of  the 
number  of  shares  of  the  Stock  held  by 
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the  GEBT,  the  contribution  price  of  the 
Stock  and  20%. 

17.  The  applicant  explains  that  the 
Contribution  Obligation  will  be  in  effect 
when  the  Stock  is  sold  in  the  future. 
According  to  the  applicant,  if  the  Stock 
is  sold  at  a  loss,  any  transaction  costs 
would  be  accounted  for  by  the 
Contribution  Obligation  which  would 
require  Tenneco  to  contribute  an 
amount  equal  to  the  number  of  shares 
sold,  multiplied  by  the  difference 
between  the  realized  net  price  and  the 
Lowest  Price  (see  paragraph  5  in  the 
Notice  of  Proposed  Exemption).  If  the 
Stock  is  sold  at  a  gain,  the  GEBT  would 
bear  the  transaction  costs.  The  applicant 
represents  that  it  is  customary  for 
pension  plans  to  bear  such  transaction 
costs  in  similar  circumstances. 

Only  one  of  the  interested  persons 
who  commented  on  the  proposed 
exemption  requested  a  public  hearing, 
although  several  others  indicated  that 
they  wished  to  be  notibed  if  a  hearing 
was  scheduled.  The  Department  has 
considered  the  concerns  expressed  by 
the  commentators  and  the  applicant’s 
wTitten  responses  addressing  such 
concerns,  and,  on  the  basis  of  the 
materials  provided,  has  determined  not 
to  hold  a  public  hearing.  Furthermore, 
after  giving  full  consideration  to  the 
entire  record,  including  the  written 
comments  and  the  responses  thereto, 
the  Department  has  decided  to  grant  the 
exemption. 

Finally,  the  applicant  has  informed 
the  Department  that  it  intends  to  enter 
into  the  transaction  on  December  29, 
1993,  and  requests  that  the  exemption 
be  made  effective  as  of  that  date.  The 
Department  concurs  with  this  suggested 
modification. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption  refer  to  the  Notice  of 
Proposed  Exemption  published  on 
November  15. 1993,  at  58  FR  60217. 
EFFECTIVE  DATE:  This  exemption  is 
effective  December  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

Lakeshore  Foods  Corp.  Retirement 
Savings  Plan  (the  Plan)  Located  in 
Michigan  City,  Indiana 

(Prohibited  Transaction  Exemption  94-2; 
Exemption  Application  No.  D^4l] 

Exemption 

'The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  horn  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  of  through  (E)  of 


the  Code,  shall  not  apply  to  (1)  past  and 
proposed  interest-ftw  loans  to  the  Plan 
(the  Loans)  by  Lakeshore  Foods 
Corporation,  the  sponsor  of  the  Plan, 
with  respect  to  guaranteed  investment 
contracts  number  C90816  and  number 
C91096  (the  GICs)  issued  by  Inter- 
American  Insurance  Company  of  Illinois 
(In ter- American);  and  (2)  the  Plan’s 
potential  repayment  of  the  Loans  (the 
Repayments);  provided  that  the 
following  conditions  are  satisfied: 

(A)  No  interest  and/or  expenses  are 
paid  by  the  Plan; 

(B)  The  Loans  are  made  to  reimburse 
the  Plan  for  amounts  invested  with 
Inter-American  under  the  terms  of  the 
GICs; 

(C)  The  Repayments  are  restricted  to 
cash  proceeds  paid  to  the  Plan  (the  GIG 
Proceeds)  by  Inter- American  and/or  any 
other  responsible  third  party  with 
respect  to  the  GICs,  and  no  other  Plan 
assets  are  used  to  make  the  Repayments; 

(D)  Any  GIG  Proceeds  received  by  the 
Plan  are  applied  first  to  make  the  Plan 
whole  with  respect  to  the  Guaranteed 
Amount  (as  dehned  in  the  Notice  of 
Proposed  Exemption),  and  thereafter  to 
repay  the  Loans;  and 

(E)  The  Repayments  will  be  waived  to 
the  extent  the  Loans  exceed  the  GIC 
Proceeds. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  29, 1993  at  58  FR  58197. 
EFFECTIVE  DATE;  This  exemption  is 
effective  as  of  December  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Goodman-Gable-Gould  Company  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Baltimore,  Maryland 

[Prohibited  Transaction  Exemption  94-3; 
Exemption  Application  No.  D-94981 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
cf  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  a  loan 
of  up  to  $250,000  (the  Loan)  by  the  Plan 
to  the  Office  Property  Joint  Venture 
(OPJV),  a  party  in  interest  with  respect 
to  the  Plan;  and  (2)  the  personal 
guarantees  of  OPJV’s  obligations  under 
&e  Loan  by  William  A  Goodman, 
Harvey  M.  Goddman,  Lawrence  H. 
Goodman,  and  Myron  Schwartz,  each  of 
whom  is  a  party  in  interest  with  respect 


to  the  Plan;  provided  the  following 
conditions  are  satisfied: 

(A)  All  terms  of  the  Loan  are  at  least 
as  favorable  to  the  Plan  as  those  which 
the  Plan  could  obtain  in  an  arm’s-length 
transaction  with  an  unrelated  party; 

(B)  For  the  duration  of  the  Loan,  the 
principal  balance  of  the  Loan  does  not 
exceed  twenty-five  percent  of  the  net 
assets  of  the  Plan  at  any  time; 

(C)  For  the  duration  of  the  Loan,  the 
Plan’s  interests  with  respect  to  the  Loan 
are  represented  by  Barry  C.  Greenberg, 
an  independent  fiduciary  who  will 
monitor  and  enforce  the  OPJV’s 
compliance  with  the  Loan  terms  and  the 
conditions  of  this  exemption;  and 

(D)  Upon  the  making  of  the  Loan  and 
for  its  duration,  the  Loan  is  secured  by 
a  perfected  lien  on  real  property  having 
a  fair  market  value  of  no  less  than  150% 
of  the  outstanding  principal  balance  of 
the  Loan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  10, 1993  at  58  FR  59738. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  C^e  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2j  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 
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(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subjec^t  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  30th  day  of 
December,  1993. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

IFR  Doc.  94-117  Filed  1-4-94:  8:45  ami 
BILUNQ  CODE  4S10-M-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection  Under 
0MB  Review 

AGENCY:  National  Endowment  for  the 
Humanities,  NFAH. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

OATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  February  4, 1994. 

ADDRESSES:  Send  comments  to  Ms. 
Susan  Daisey,  Assistant  Director,  Grants 
Office,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue, 
NW.,  room  310,  Washington,  DC  20506 
(202-606-8494)  and  Mr.  Steve 
Semenuk,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place,  NW.,  room  3002, 
Washington,  DC  20503  (202-395-6880). 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  Daisey,  Assistant  Director. 
Grants  Office,  National  Endowment  for 
the  Humanities,  1100  Pennsylvania 
Avenue,  NW.,  room  310,  Washington, 
DC  20506  (202)  606-8494  firom  whom 
copies  of  forms  and  supporting 
documents  are  available. 

SUPPUEMENTARY  MFOMIATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 


Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicaMe;  (3)  how  often  the 
form  must  be  Riled  out;  (4)  who  will  be 
required  or  asked  to  report;  (5)  what  the 
form  will  be  used  for,  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
frequency  of  response:  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkc^ing 
burden.  None  of  these  entries  are  subject 
to  44  U.S.C  3504(h). 

Category:  Revisions 

Title:  Process  of  Applicaticm, 

Evaluation,  Award,  and  Report  of 
NEH  Fellowships 

Form  Number:  OMB  No.  3136-0083 
Frequency  of  Collection:  Annual 
Respondents:  Scholars,  writers,  and 
teachers  in  the  humanities 
Use:  Application  for  funding, 
evaluation,  award-making,  and 
reporting  for  NEH  Fellowships 
Estimated  Number  of  Respondents: 
7,586 

Frequency  of  Response:  Once 
Estimated  Hours  for  Respondents  to 
Provide  Information:  2.7  per 
respondent 

Estimated  Total  Annual  Reporting  and 
Recordkeeping  Burden:  20,067  hours 
Donald  Gibson, 

Acting  Deputy  Chairman. 

(FR  Doc.  94-168  Filed  1-4-94;  8:45  am) 
BlUmO  CODE  7S34-01-M 


NATIONAL  SCIENCE  FOUNDATION 

McMurdo  Station,  Antarctica; 
Environmental  Assessment 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  environmental 
assessment  and  request  for  comments. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  has  prepared  an 
Environmental  Assessment  of  the 
United  States  Antarctic  Program’s 
Management  of  Food  Wastes  at 
McMurdo  Station,  Antarctica,  from 
1993-1996.  NSF  is  inviting  public 
comments  on  the  Environmental 
Assessment.  In  order  to  be  assured 
consideration,  crunments  must  be 
received  no  later  than  February  4, 1994. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  may  be 
obtained  from  and  comments  addressed 
to  Thomas  F.  Forhan,  Head,  Antarctic 
Staff,  Polar  Coordination  and 
Information  Secticm,  Office  of  Polar 
Programs,  Naticmal  Science  Foundation, 
4201  Wilsrm  Boulevard,  room  755, 
Arlington,  Virginia  22230. 


FOR  FURTHER  lUffORMATION  CONTACT: 
Thomas  F.  Forhan,  703-306-1031. 

Dated;  December  29, 1993. 

Lavrrence  Rudolph, 

Acting  General  Counsel. 

[FR  Doc.  94-64  Filed  1-4-94;  8:45  ami 
BILUNO  CODE  7SS6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-443] 

North  Atlantic  Energy  Service  Corp.  et 
al.,  Seabrook  Station,  Unit  No.  1; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  order 
authorizing  a  transfer  of  ownership  and 
an  amendment  to  the  Facility  Operating 
License  No.  NPF-86  issued  to  North 
Atlantic  Energy  Service  Corporation 
(North  Atlantic/the  licensee)  for 
operation  of  the  Seabrook  Station,  Unit 
No.  1,  located  in  Rockingham  County, 
New  Hampshire. 

Enviroiunental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  approve 
the  transfer  of  ownership  of  Vermont 
Electric  Generation  and  Transmission 
Cooperative,  Inc’s.  (Vermont)  0.41259 
percent  share  of  Seabrook  1  to  North 
Atlantic  Energy  Company  (NAEC).  A 
license  amendment  would  be  issued  to 
change  the  footnote  on  page  1  of  Facility 
Operating  License  No.  I^F-86  by 
deleting  Vermont,  as  one  of  the  entities 
for  which  North  Atlantic  is  authorized 
to  act. 

The  Need  for  the  Proposed  Action 

In  1990.  Vermont  filed  a  claim  against 
Public  Service  Ounpiany  of  New 
Hampshire  (PSNH)  with  the  United 
States  Bankruptcy  Court  which  was 
then  hearing  a  petition  from  PSNH  for 
reorganization  under  Chapter  11  of  the 
United  States  Bankruptcy  Code. 
Vermont’s  claim  sou^t  redress  for 
damages  which  were  alleged  to  have 
been  incurred  while  PSNH  had  been  the 
managing  agent  for  Seabrook  1.  In 
November  1990,  the  two  parties  arrived 
at  a  settlement  which  included  an 
agreement  by  PSNH  or  its  designee  to 
purchase  Vermont’s  share  of  Seabrook  1 
subject  to  obtaining  the  necessary 
approvals  from  all  regulatory  agencies. 
Subsequently,  the  Bankruptcy  Cfourt 
issued  an  order  approving  the 
stipulation  that  PSNH  and  Vermont  had 
filed  describing  the  settlement. 
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In  June  1992,  in  accordance  with  the 
Plan  of  Reorganization  for  PSNH  that 
was  confirmed  by  the  Bankruptcy  Court, 
Northeast  Utilities  (NU)  acquired  PSNH 
in  merger  transactions  and,  after  receipt 
of  NRC  approval,  NAEC  (a  newly- 
formed  and  wholly-owned  subsidiary  of 
NU)  acquired  PSNH’s  interest  in  the 
Seabitx)k  1.  As  the  successor  to  PSNH’s 
interest  in  Seabrook  1,  NAEC  is 
obligated  to  purchase  Vermont’s  interest 
in  Seabrook  Station.  The  transfer  of 
Vermont’s  ownership  share  in  Seabrook 
1  to  NAEC  will  consummate  the 
settlement  entered  into  by  Vermont  and 
PSNH. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  would  approve 
the  transfer  of  ownership  of  0.41259 
percent  of  Seabrook  1  from  Vermont  to 
NAEC.  The  transfer  will  not  involve  any 
changes  to  the  Seabrook  1  staff,  to  the 
facility  itself,  or  in  the  manner  by  which 
Seabrook  1  is  operated. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action  and  has  determined  that  the 
probability  or  consequences  of  accidents 
would  not  be  increased  by  the  transfer 
of  ownership,  and  that  post-accident 
radiological  releases  would  not  be 
greater  than  previously  determined. 
Further,  the  Commission  has 
determined  that  the  transfer  of 
ownership  would  not  affect  routine 
radiological  plant  effluents  and  would 
not  increase  occupational  radiological 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  transfer  of 
ownership  would  not  affect 
nonradiological  plant  effluents  and 
would  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant,  any 
alternative  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  approval.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  identical. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
Related  to  Operation  of  Seabrook 
Station,  Units  1  and  2,  dated  December 
1982. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  New  Hampshire  and  the 
Commonwealth  of  Massachusetts 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  of  New 
Hampshire  and  the  Commonwealth  of 
Massachusetts  had  no  comments  on  the 
proposed  action. 

Finding  of  No  SigniBcant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  approval 
dated  August  27, 1993,  which  is 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 

NW;  Washington,  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  Exeter  Public  Library,  47  Front 
Street,  Exeter,  New  Hampshire  03833. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Albert  W.  De  Agaizio, 

Acting  Director,  Project  Directorate  1-4, 
Division  of  Reactor  Projects — HU,  Office  of 
Nuclear  Reactor  Regulation. 

IFR  Doc.  94-127  Filed  1-4-94;  8:45  am] 
BiLUNG  CODE  7590-01-M 


[Docket  Nos.  50-275  and  50-323] 

Pacific  Gas  and  Electric  Co.,  Diablo 
Canyon  Power  Plant,  Unit  Nos.  1  and 
2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licensing  Nos.  DPR- 
80  and  DPR-82,  issued  to  the  Pacific 
Gas  and  Electric  Company  (the 
licensee),  for  operation  of  Diablo 
Canyon  Power  Plant,  Unit  Nos.  1  and  2, 
located  in  San  Luis  Obispo,  California. 


Environmental  Assessment 
Identification  of  Proposed  Action 

The  proposed  amendment  would 
consist  of  revisions  to  the  Technical 
Specifications  in  response  to  the  revised 
10  CFR  part  20.  The  change  would 
revise  the  limitations  on  the  dose  rate 
resulting  from  radioactive  material 
released  in  gaseous  effluents,  and  reflect 
the  relocation  of  the  prior  10  CFR 
20.106  requirements  to  the  new  10  CFR 
20.1302.  These  changes  are  in  response 
to  the  licensee’s  application  for 
amendments  dated  July  7, 1993. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  in 
order  to  retain  operational  flexibility 
consistent  with  10  CFR  part  50, 
appendix  I,  concurrent  with  the 
implementation  of  the  revised  10  CFR 
part  20. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  revision,  in  regard  to 
the  actual  release  rates  as  referenced  in 
the  Technical  Specifications  (TS)  as  a 
dose  rate  to  the  maximally  exposed 
member  of  the  public,  will  not  increase 
the  types  or  amounts  of  effluents  that 
may  be  released  oftsite,  nor  increase 
individual  or  cumulative  occupational 
radiation  exposures.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
amendments. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  do  not  affect  nonradiological 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendments. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  envirommental 
impacts  associated  with  the  proposed 
amendments  to  the  TS,  any  alternative 
to  the  amendments  will  have  either  no 
significantly  different  environmental 
impact  or  will  have  greater 
environmental  impact.  The  principal 
alternative  would  be  to  deny  the 
requested  amendments.  This  would  not 
reduce  environmental  impacts  as  a 
result  of  plant  operation. 

Alternatives  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
and  Addendum  related  to  the  operation 
of  Diablo  Canyon  Power  Plant  Units  1 
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and  2,  dated  May  1973  and  May  1976, 
respectively. 

Agencies  and  Persons  ConsuHed 

The  Commission’s  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  few  the  proposed  license 
amendments. 

Based  upon  the  foregoing 
envirmunental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  eff^  on  the  quality  of  the 
human  environment. 

Fm  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  7, 1993,  which  is 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
2120  L  Street  NW.,  Washington.  DC  and 
at  the  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

For  the  Nuclear  Regulatory  Commission. 

Theodore  R.  Quay, 

Director,  Project  Directorate  V,  Division  of 
Reactor  Projects  IIl/IV/V,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  94-128  Filed  1-4-94;  8.45  ami 
BILUNa  COOe  7S90-«1-« 


Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Attunic 
Enei^  Act  (42  U.S.C  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
January  6-0, 1994,  in  room  P-110, 7920 
Norfolk  Avenue,  Bethesda,  Maryland. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  November  24, 
1993. 

Thursday,  January  6, 1994 

8:30  a.m.-8:45  a.m.:  Opening 
Remarks  by  ACRS  Chairman  (Open) — 
The  ACRS  Chairman  will  make  opening 
remarks  regarding  conduct  of  the 
meeting  and  comment  briefly  regarding 
items  of  current  interest.  During  this 
session,  the  Committee  will  discuss 
priorities  for  preparation  of  ACRS 
reports. 

8:45  a.m.-9:45  a.m.:  Proposed  Final 
Rule  to  Revise  Emergency  Planning 
Regulations  on  Exercise  Requirements 
(Open) — ^The  Ounmittee  will  review 
and  comment  on  the  proposed  final  rule 
on  emergency  planning  regulations  that 


is  intended  to  clarify  the  requirements 
for  the  emergency  plaiming  exercises. 

Representatives  of  the  NRC  staff  will 
participate. 

9:45  a.m.-10:45  ajn.:  Proposed 
Resolution  of  Generic  Issue  67.5.1, 
"Reassessment  of  SGTR  Radiological 
Consequences"  (Open)— The  Committee 
will  review  and  comment  on  the 
proposed  resolution  of  Generic  Issue 
67.5.1  regarding  reassessment  of  the 
validity  of  the  present  techniques  used 
to  calculate  radiological  consequences 
resulting  from  a  steam  generator  tube 
rupture  (SfTTR)  event.  Representatives 
of  the  NRC  staff  will  participate. 

1 1  ajn.~12:30  0.01.:  Results  of  the 
Public  Workshop  on  License  Renewal 
(Open) — ^The  Committee  will  hear  a 
briefing  by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  results  of  the  September 
30, 1993  public  workshop  on  license 
renewal,  and  a  draft  Commission  paper 
that  includes  staff  recommendations  on 
the  future  directions  of  the  license 
renewal.  Representatives  of  the  industry 
will  participate,  as  appropriate. 

1 :30  p.m.-3  p.m.:  BWR  Core  Power 
Stability/ ATWS  (Open)— The 
Committee  will  hear  briefings  by  and 
hold  discussions  with  representatives  of 
the  NRC  staff  regarding  the  status  of  the 
issues  associated  with  the  resolution  of 
BWR  core  power  stability  combined 
with  an  ATWS  event,  induding  the 
issue  of  liquid  poison  remixing 
phenomena,  and  the  development  of 
emergency  procedure  guidelines. 
Representatives  of  the  industry  will 
participate. 

3:15  p.m.-4:15  pan.:  Reliability 
Assurance  Program  (Open) — ^The 
Committee  will  hear  a  briefing  by  and 
hold  discussions  with  representatives  of 
the  NRC  staff  regarding  the  staff  position 
on  the  Reliability  Assurance  Program  for 
the  Advanced  Light  Water  Reactors. 

4:15  p.m.-5:15  p.m.:  Evaluation  of 
License  Feedback  on  the  Impact  of  NRC 
Activities  on  Licensee  Operations 
(Open) — ^The  Committee  will  hear  a 
briefing  by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  SECY-93-236,  "The  Staff’s 
Evaluation  of  Ongoing  Licensee 
Feedback  on  the  Impact  of  NRC 
Activities  on  Licensee  Operations." 
Representatives  of  the  industry  will 
partidpate,  as  appropriate. 

5:15  p.m.-6  p.m.:  Proposed  ACRS 
Report  on  Certified  Design  Material  for 
ABWR  (Open)--The  Committee  will 
discuss  a  proposed  ACRS  report  on 
Certified  Design  Materia)  in  the  areas  of 
Human  Factors  Engineering,  Radiation 
Protection.  Piping  Design,  and 
Instrumentation  and  Control. 


6  p.m.-6:30  p.m.:  Preparation  of 
ACRS  Reports  (Open) — The  Committee 
will  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting. 

Friday,  January  7, 1994 

8:30  a.m.-8:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — ^Tbe  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  a.m.-10:15  a.m.:  Preparation  of 
ACRS  Reports  (Open) — ^The  Cmnmittee 
will  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting. 

10:30  a.m.-ll:30  a.m.:  Meeting  with 
the  Deputy  Executive  Director  (Open) — 
The  Committee  will  meet  with  Mr. 
Sniezek,  Deputy  Executive  Director  for 
Nudear  Reactor  Regulation,  Regional 
Operations  and  Research,  and  Mr. 
Milhoan  who  will  succeed  Mr.  Sniezek 
in  early  February  1994  and  discuss 
items  of  mutual  interest. 

12:30  p.m.-l:15  p.m.:  Future 
Activities  (Open) — ^The  Committee  will 
discuss  topics  proposed  for 
consideration  during  future  ACRS 
meetings. 

1:15  p.m.-2  p.m.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed) — ^The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS  business 
and  internal  organizational  and 
personnel  matters  relating  to  the  ACRS 
staff  members.  It  may  also  discuss 
qualifications  of  candidates  nominated 
for  appointment  to  the  ACRS. 

A  portion  of  this  session  may  be 
closed  to  public  attendance  to  discuss 
matters  that  relate  solely  to  internal 
personnel  rules  and  practices  of  this 
advisory  committee  and  to  discuss 
matters  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

2  p.m.-2:15  pjn.:  Recopciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — ^The 
Committee  will  discuss  responses  horn 
the  NRC  Executive  Director  for 
Operations  to  recent  ACRS  comments 
and  recommendations. 

2:15  p.m.-6:30  p.m.:  Preparation  of 
ACRS  Reports  (O^n) — ^The  Committee 
will  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting. 

Saturday,  January  8, 1994 

8:30  a.m.-10:30  a.m.:  Preparation  of 
ACRS  Reports  (Open) — ^The  Committee 
will  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting. 
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10:30  a.m.-ll  a.m.:  Miscellaneous 
(Open) — ^The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  topics  that  were 
not  completed  during  previous  meetings 
as  time  and  availability  of  information 
permit. 

1 1  a.in.-12  noon:  ACRS 
Subcommittee  Activities  (Open) — The 
Committee  will  hear  reports  and  hold 
discussions  regarding  the  status  of 
ACRS  subcommittee  activities. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  30, 1993  (58  FR  51118).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting, 
and  questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  Executive  Director,  Dr.  John 
T.  Larkins,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
ACRS  Executive  Director  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
information  that  involves  the  internal 
personnel  rules  and  practices  of  this 
advisory  Committee  per  5  U.S.C. 
552b(c)(2)  and  to  discuss  information 
the  release  of  which  would  represent  a 
clearly  imwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  &e 
Chairman’s  ruling  on  requests  for  the 
opp>ortunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  ACRS 
Executive  Director,  Dr.  John  T.  Larkins 
(telephone  301-492-4516),  between 
7:30  a.m.  and  4:15  p.m.  EST. 


Dated;  December  23, 1993. 

John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  94-124  Filed  1-4-94;  8:45  am) 
BILUNG  CODE  75MM)1-M 


Pocket  No.  50-245] 

Northeast  Nuclear  Energy  Co.j 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company,  et  al.  (the  licensee)  to 
withdraw  its  December  2, 1988 
application  for  proposed  amendment  to 
Facility  Operating  License  DPR-21  for 
the  Millstone  Nuclear  Power  Station, 

Unit  1,  located  at  the  licensee’s  site  in 
New  London  County,  Connecticut. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  to  reflect  the 
implementation  of  modifications  during 
the  1989  refueling  outage  related  to 
degraded  grid  undervoltage  detection. 
Since  the  licensee  plans  to  make 
additional  modifications  to  the 
undervoltage  detection  circuitry  during 
the  Cycle  15  refueling  outage,  additional 
Technical  Specification  changes  will  be 
necessary  and  will  be  submitted  prior  to 
the  outage. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  February  1, 

1989  (54  FR  5170).  However,  by  letter 
dated  September  10, 1993,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  2, 1988, 
and  the  licensee’s  later  dated  September 
10, 1993,  which  withdrew  the 
application  for  license  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  The  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center,  Three  Rivers 
Community-Technical  College,  Thames 
Valley  Campus,  574  New  London 
Turnpike,  Norwich,  Connecticut  06360. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 

James  W.  Andersen, 

Acting  Project  Manager,  Project  Directorate 
1-4,  Division  of  Reactor  Projects — ////,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc  94-130  Filed  1-4-94;  8:45  am) 
BILLING  CODE  TSWMII-M 


[Docket  No.  030-20111,  License  No.  25- 
21258-01,  EA  93-4202] 

Physicians’  Laboratory  Service,  Inc. 
(Former  Licensee)  Bozeman,  MT; 
Order  Imposing  Civil  Monetary  Penalty 


Physicians’  Laboratory  Service,  Inc. 
(Licensee  or  PLS)  was  the  holder  of  NRC 
License  No.  25-21258-01  (License) 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission).  The 
License,  which  was  transferred  to 
Bozeman  Deaconess  Hospital  on  July  2, 
1993,  authorized  the  Licensee  to  possess 
and  use  byproduct  material  to  conduct 
nuclear  medicine  activities  in 
accordance  with  the  conditions  of  the 
License. 

II 

An  inspection  of  the  Licensee’s 
activities  was  conducted  July  14-16, 
1993.  The  results  of  this  inspection 
indicated  that  the  Licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  October  18, 1993.  The 
Notice  described  the  circumstances 
surrounding  the  violations,  the 
provisions  of  the  NRC’s  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violations. 

The  Licensee  responded  to  the  Notice 
in  a  letter  dated  November  17, 1993.  In 
its  letter,  the  Licensee  admitted  the 
violations  which  resulted  in  the 
proposed  civil  penalty,  but  requested 
that  the  NRC  reconsider  the 
circumstances  surrounding  the 
violations  and  mitigate  the  proposed 
civil  penalty  for  reasons  that  are 
summarized  in  the  Appendix  to  this 
order. 

III 

After  consideration  of  the  Licensee’s 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  It  is  hereby 
ordered  That: 
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The  Licensee  pay  the  dvil  penalty  in  the 
amount  of  $2,500  within  30  days  of  the  date 
of  this  Order,  by  check,  draft,  money  order, 
or  electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Qrntrol  Desk,  Washington,  DC 
20555. 

V 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  “Request  for  an 
Enforcement  Hearing,”  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 
rv,  611  Ryan  Plaza  Drive,  Suite  400, 
Arlin^on,  Texas  76011. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  ror 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
he  considered  at  such  hearing  shall  be: 

Whether,  on  the  basis  of  the  violations 
admitted  by  the  Licensee,  this  Order  should 
be  sustain^. 

Dated  at  Rockville,  Maryland  this  22nd  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
'Hugh  L.  Thompson,  Jr., 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 

Appendix — Evaluation  and  Conclusions 
On  October  18, 1993,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  issued  for  violations  identihed 
during  an  NRC  inspection  on  July  14-16, 
1993.  Physicians’  Laboratory  Service,  Inc. 
respond^  to  the  Notice  on  November  17, 
1993.  The  Licensee  admitted  the  violations 
that  resulted  in  the  proposed  civil  penalty, 
but  requested  that  the  NRC  reconsider  the 
circrunstances  surrounding  the  violations 
and  mitigate  the  proposed  civil  penalty.  A 
restatement  of  the  violation,  and  the  NRC’s 
evaluation  and  conclusions  regarding  the 
Licensee’s  request  follow: 

Restatement  of  Violations  Assessed  a  Civil 
Penalty 

10  CFR  35.32  (a)  and  (e).  require.  In  part, 
that  by  January  27, 1992,  each  licensee 
establish  and  maintain  a  written  quality 


management  program  to  provide  high 
conEdence  that  byproduct  material  or 
radiation  from  byproduct  material  will  be 
administered  as  directed  by  the  authorized 
user.  The  quality  management  program  must 
include  written  policies  and  procedures  to 
meet  specific  objectives,  including  that  prior 
to  administration,  a  written  directive  is 
prepared  for  any  administration  of  quantities 
greater  than  30  miatxniries  of  sodium  iodide 
1-125  or  1-131. 

10  CFR  35.2,  “Definitions,”  defines  a 
written  directive,  in  part,  as  an  order  in 
writing  for  a  specific  patient,  dated  and 
signed  by  an  authorized  user  prior  to 
administration  of  a  radiopharmaceutical  and 
specifies,  in  part,  that  for  the  administration 
of  quantities  greater  than  30  microcuries  of 
either  sodium  iodide  1-125  or  1-131  or  any 
therapeutic  administration  of  a 
radiopharmaceutical  other  than  sodium 
iodide  1-125  or  1-131,  the  v^tten  directive 
must  include  the  dosage. 

1.  Contrary  to  the  above,  between  January 
27, 1992,  and  July  27, 1992,  the  licensee  did 
not  establish  a  written  quality  management 
program  (01013). 

2.  Contrary  to  the  above,  on  numerous 
occasions  after  January  27, 1992,  including 
March  8  and  22,  May  13,  June  3,  and  July  1, 
1993,  the  licensee  administered  sodium 
iodide  1-131  for  diagnostic  purposes  in 
quantities  greater  than  30  microcuries 
without  a  written  directive  signed  by  an 
authorized  user  (01023). 

These  violations  represent  a  Severity  Level 
III  problem  (Supplement  VI). 

Civil  Penalty — $2,500 

Summary  of  Licensee's  Request  for  Mitigation 
In  response  to  the  violation  involving  the 
failure  to  establish  a  written  Quality 
Management  Program,  the  Licensee  admitted 
that  it  did  not  establish  a  Quality 
Management  Program  by  the  January  27, 

1992  effective  date  of  the  rule.  The  Licensee 
states  that  it  first  learned  of  the  requirement 
to  establish  a  Quality  Management  Program 
following  receipt  of  the  June  1992  NMSS 
Newsletter  and  that  it  ir^ediately  devised  a 
plan  and  submitted  it  to  the  NRC  by  July  27, 
1992.  Because  corrective  action  was  taken 
without  NRC  intervention,  the  Licensee 
requested  that  the  violation  be  dismissed  or 
mitigated  to  a  reprimand  without  penalty. 

In  response  to  the  violation  concerning  the 
administration  of  sodium  iodide  without  a 
written  directive  signed  by  an  authorized 
user,  the  Licensee  admitt^  that  a  “minimal 
number”  of  patients  received  dosages  of 
greater  than  30  microcuries  without  written 
directives  having  been  prepared.  The 
Licensee  stated  that  it  took  immediate 
corrective  action  and  requested  that  the 
violation  and  the  civil  penalty  be  mitigated. 
In  addition,  the  Licensee  requested  that  the 
NRC  take  into  account  the  feet  that  during 
the  past  23  years,  approximately  20,000  to 
23,000  diagnostic  administrations  had 
occurred  with  no  known  misadministrations. 

NRC  Evaluation  of  Licensee’s  Request  for 
Mitigation 

The  violations  were  not  considered 
separately  in  this  case.  The  proposed  penalty 
was  based  on  the  aggregate  of  the  two 


violations  (i.e.,  a  Severity  Level  III  problem). 
Thus,  the  severity  level  of  the  violations  was 
based  on  their  collective  significance — that  is 
the  combination  of  not  establishing  a  Quality 
Management  Program  until  six  months  after 
the  effective  date  of  the  rule  and  not 
implementing  the  requirements  of  the 
Quality  Management  Program  even  after  a 
written  program  was  established  by  the 
Licensee. 

The  NRC  places  a  great  deal  of  importance 
on  its  Quality  Management  regulation.  Thus, 
its  Enforcement  Policy  was  revised  at  the 
same  time  the  rule  was  adopted  to  place  an 
emphasis  on  noncompliance  with  ffie  rule. 
Example  C6  was  added  to  Supplement  VI, 
such  that  violations  involving  “A  substantial 
failure  to  implement  the  quality  management 
program  as  required  by  §  35.32  *  *  •’’  was 
to  be  classified  at  Severity  Level  III  (Note: 

This  was  later  amended  to  state  “Substantial 
failure  to  implement  the  quality  management 
program  as  required  by  §  35.32  that  does  not 
result  in  a  misadministration  *  *  •’’). 

The  term  “substantial”  has  consistently 
been  applied  to  failures  of  a  programmatic, 
as  opposed  to  an  isolated,  nature.  In  this 
case,  the  Licensee’s  failure  was  deemed 
programmatic  because  the  Licensee 
repeatedly  feiled  to  use  written  directives  for 
diagnostic  administrations  of  sodium  iodide 
1-131  on  quantities  that  exceeded  30 
microcuries  because  of  weaknesses  in  the 
program.  Thus,  the  violations  were 
appropriately  classified  in  the  aggregate  as  a 
Severity  Level  III  problem. 

With  regard  to  the  magnitude  of  the 
proposed  civil  penalty,  the  Licensee’s 
argument  are  related  to  the  civil  penalty 
adjustment  factors  of  Identification, 
Corrective  Action  and  Licensee  Performance. 
The  use  of  these  factors  is  described  in 
Section  VI.B.2  of  the  Enforcement  Policy.  No 
adjustment  was  made  to  the  proposed  base 
penalty  with  respect  to  any  of  these  factors. 

Although  the  Licensee  identified  its  failure 
to  establish  a  Quality  Management  Program 
and  corrected  it  by  submitting  a  plan  to  the 
NRC,  the  plan  it  submitted  lacked  specificity, 
contributing  in  part  to  the  second  violation, 
the  feilure  to  use  written  directives  for 
diagnostic  administrations  of  1-131  in  excess 
of  30  microcuries.  The  second  violation  was 
identified  by  the  NRC,  continued  for  nearly 
a  year  after  the  Licensee  became  aware  of  the 
regulation,  and  was  occurring  at  the  time  of 
the  license  transfer.  The  Licensee’s 
arguments  do  not  provide  a  basis  for 
mitigation  under  the  identification  factor. 

No  adjustment  was  made  under  the 
corrective  action  factor  because  these 
violations  were  discovered  after  the  license 
had  been  transferred  to  another  entity.  Thus, 
this  factor  did  not,  and  still  does  not,  appear 
to  be  applicable  to  the  circumstances  of  this 
case.  In  addition,  although  the  Licensee 
corrected  its  feilure  to  establish  a  Quality 
Management  Program,  its  corrective  action 
was  weak,  i.e.,  the  Licensee  did  not 
implement  the  use  of  written  directives  for 
diagnostic  procedures,  as  discussed  above. 
Thus,  the  Licensee  has  not  provided  a  basis 
for  mitigation  under  the  corrective  action 
factor. 

No  adjustment  was  made  under  the 
licensee  performance  fector.  The  Licensee’s 
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pcrfonnance  was  considered  relatively  poor 
in  the  two  inspections  that  preceded  the  July 
14-16, 1993  inspection.  Several  Severity 
Level  iv  and  V  violations  were  issued 
following  each  of  the  two  prior  inspections, 
one  occurring  in  September  1991  and  the 
other  occurring  in  March  1990.  This  was 
balanced,  however,  against  the  fact  that  the 
July  1993  inspection  found  only  the 
violations  related  to  the  Quality  Management 
rule.  Thus,  notwithstanding  the  Licensee's 
statements  about  an  absence  of 
misadministration,  the  Licensee  has  not 
provided  a  basis  for  mitigation  under  the 
prior  performance  factor. 

NRC  Conclusion 

The  Licensee  has  not  provided  any 
information  that  provides  a  basis  for 
reclassifying  the  violations  or  mitigating  the 
proposed  civil  penalty.  The  proposed  civil 
penalty  in  the  amount  of  $2,S00  should  be 
impost  by  order. 

(FR  Doc.  94-126  Filed  1-4-94;  8:45  ami 
BU.UNQ  CODE 


[Docket  No.  50-142] 

University  of  Caiifomia  at  Los  Angeles 
Research  Reactor;  Order  Releasing 
Facility  for  Unrestricted  Use 

By  application  dated  February  28, 

1980,  the  University  of  Caiifomia,  Los 
Angeles  (UCLA)  submitted  a  request  for 
renewal  of  Facility  License  No.  R-71  for 
the  UCLA  Research  Reactor  Facility 
(UCLA  facility).  By  letters  dated  June  14 
and  July  26, 1984,  UCLA  requested 
termination  of  Facility  License  No.  R- 
71.  A  “Notice  of  Proposed  Issu^ce  of 
Orders  Authorizing  Disposition  of 
Component  Parts  of  Terminating 
Facility  License”  was  published  in  the 
Federal  Register  on  September  24, 1984 
(49  FR  37484).  Following  hearings  and 
stipulations  on  the  license  renewal  and 
termination  applications  by  the  parties 
involved,  an  order  was  issued  on 
November  8, 1985,  by  the  Atomic  Safety 
and  Licensing  Board  that  approved  a 
Settlement  Agreement  dated  September 
30, 1985,  between  the  Regents  of  the 
University  of  Caiifomia,  the  Campus 
Committee  to  Bridge  the  Cap,  and  the 
staff  of  the  United  States  Nuclear 
Regulatory  Commission  (the 
Conunission/NRC).  The  Order  also 
terminated  UCLA  License  No.  R-71. 

The  Settlement  Agreement  stipulated  a 
timetable  for  the  decommissioning  of 
the  UCLA  facility. 

By  application  dated  October  29, 

1985,  as  supplemented,  UCLA 
submitted  a  Phase  I  decomissioning 
plan.  An  order  authorizing  Phase  I 
dismanthng  of  the  UCLA  facility  and 
disposition  of  component  parts  was 
issued  by  the  Commission  on  July  14, 

1986.  Phase  I  concerned  the  removal  of 
all  UCLA  facility  components  except  for 


the  concrete  building  structure,  concrete 
biological  shield,  components  affixed  to 
or  embedded  in  the  biological  shield, 
the  holdup  tank,  primary  water  pump, 
sump  pump,  compressor  system,  floor 
drains,  decontamination  sinks,  and  fuel 
storage  pits.  Phase  I  of  decommissioning 
was  completed  on  August  18, 1989. 

By  application  dated  June  10, 1988,  as 
supplemented,  UCLA  submitted  its 
Phase  II  decommissioning  plan.  An 
order  authorizing  Phase  II  dismantling 
of  the  UCLA  facility  and  disposition  of 
component  parts  was  issued  by  the 
Commission  on  July  28, 1989.  Phase  II 
decommissioning  concerned  the 
removal  of  components  that  remained 
after  completion  of  Phase  I 
decommissioning.  When  Phase  II 
decommissioning  was  completed,  UCLA 
submitted  final  survey  information  on 
January  4  and  28  and  February  22, 1993. 

The  reactor  fuel  has  been  removed 
from  the  core  and  shipped  to  a 
Department  of  Energy  (DOE)  facility. 

The  UCLA  reactor  facility  has  been 
completely  dismantled  and  all  NRC  and 
settlement  agreement  requirements 
pertaining  to  residual  radioactivity, 
personnel  and  external  radiation 
exposure,  and  fuel  disposition  have 
been  met.  Conftrmatory  radiological 
surveys  verified  that  the  UCLA  facility 
met  the  recommended  regulatory 
guidance  for  release  of  the  facility  for 
unrestricted  use.  Accordingly,  the 
Commission  has  found  that  the  UCLA 
facility  has  been  dismantled  and 
decontaminated  pursuant  to  the 
Commission  Orders  dated  July  14, 1986, 
and  July  28, 1989,  and  the  Settlement 
Agreement.  Satisfactory  disposition  has 
b^n  made  of  the  component  parts  and 
fuel  in  accordance  wi^  the  Commission 
regulations  in  title  10  of  the  Code  of 
F^eral  Regulations  (10  CFR)  chapter  I, 
and  in  a  manner  not  inimical  to  the 
common  defense  and  security,  or  to  the 
health  and  safety  of  the  public. 
Therefore,  on  the  basis  of  the  Settlement 
Agreement,  applications  filed  by  UCLA 
and  pursuant  to  sections  104  and  161  b. 
i,  of  the  Atomic  Energy  Act  of  1954,  as 
amended,  the  UCLA  facility  is  released 
for  unrestricted  use  as  of  the  date  of  this 
Order.  In  accordance  with  10  CFR  part 
51.  the  Commission  has  determined  that 
the  issuance  of  this  Order  will  have  no 
significant  environmental  impact.  The 
Environmental  Assessment  was 
published  in  the  Federal  Register  on 
December  27, 1993  (58  FR  68445). 

For  further  details  with  respect  to  this 
action  see  (1)  UCLA  final  survey 
information  dated  January  4  and  28  and 
February  22, 1993,  (2)  the  Settlement 
Agreement  of  September  30, 1985,  (3) 
the  Commission  Safety  Evaluation 
related  to  release  of  the  UCLA  facility 


for  unrestricted  use,  (4)  the 
Environmental  Assessment,  and  (5)  the 
“Notice  of  Proposed  Issuance  of  Orders 
Authorizing  Disposition  of  Component 
Parts  of  Terminating  Facility  License,” 
which  was  published  in  the  Federal 
Register  on  September  24, 1984  (49  FR 
37484).  Each  of  these  items  is  available 
for  public  inspection  at  the  Commission 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington,  DC  20555. 

Copies  of  items  (3),  (4),  and  (5)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Division  of 
Operating  Reactor  Support. 

Dated  at  Rockville,  Maryland  this  28th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Muriey, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  94-129  Filed  1-5-94;  8:45  ami 
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[Docket  No.  030-01244,  License  No.  06- 
00816-03,  EAs  92-241  and  93-016] 

Yaie>New  Haven  Hospital,  New  Haven, 
Connecticut;  Order  Imposing  Civil 
Monetary  Penalties 

I 

Yale-New  Haven  Hospital  (Licensee), 
New  Haven,  Connecticut,  is  the  holder 
of  Byproduct  Material  License  No.  06- 
00819-03  (License),  issued  by  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 
or  Commission).  The  License  was  most 
recently  amended  on  September  15, 
1993.  The  License  authorizes  the 
Licensee  to  perform  diagnostic  and 
therapeutic  procedures  with  radioactive 
material  as  well  as  research  in 
accordance  with  the  conditions 
specified  therein.  This  is  a  broad  scope 
license.  The  License  was  most  recently 
renewed  on  August  13, 1985,  and  was 
due  to  expire  on  August  31, 1990  but 
was  extended  by  the  NRC  pending  staff 
action  on  the  Licensee’s  renewal 
request.  Based  on  the  Licensee’s 
application  to  renew  the  License  dated 
June  17, 1990,  and  pursuant  to  10  CFR 
30.37(b).  the  existing  License  has  not 
expired  and  continues  in  effect. 

II 

Between  December  3, 1992,  and 
January  27, 1993,  the  NRC  performed 
two  inspections  of  licensed  activities  at 
the  Licensee’s  facility.  The  inspections 
were  conducted  to  review  two  incidents 
involving  therapeutic 
misadministrations  and  a  failure  to 
control  licensed  material  that  occurred 
between  November  30  and  December  1, 
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1992,  and  on  January  21, 1993.  During 
the  inspections,  five  violations  of  NRC 
requirements  were  identified.  A  written 
Notice  of  Violation  and  Proposed 
Imposition  of  Qvil  Penalties  (Notice) 
was  served  upon  the  Licensee  by  letter 
dated  April  26, 1993.  The  Notice  states 
the  nature  of  the  violations,  the 
provisions  of  the  NRC’s  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalties  proposed 
for  the  violations. 

The  Licensee  responded  to  the  Notice 
on  June  10, 1993.  In  its  response,  the 
Licensee  denies  Violations  n.A  and  n.B 
set  forth  in  the  Notice;  questions  the 
Severity  Level  classification  for 
Violations  LA,  I.B,  and  I.C;  and  requests 
reduction  of  the  civil  penalties. 

m 

After  consideration  of  the  Licensee’s 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  did  occur,  the  Severity  Level 
classifications  were  appropriate,  and  the 
penalties  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  It  is  hereby 
ordered  that: 

The  Licensee  pay  civil  penalties  in  the 
amoimt  of  $10,000  within  30  days  of  the  date 
of  this  Order,  by  check,  draft,  money  order, 
or  electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Conunission,  ATTN: 
Document  Control  Desk,  Washington,  DC 
20555. 

V 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  “Request  for  an 
Enforcement  Hearing”  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
with  a  copy  to  the  Commission’s 
Document  Control  Desk,  Washington, 
DC  20555.  Copies  also  shall  be  sent  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address  and  to  the  Regional 
Administrator,  NRC  Region  1, 475 
Allendale  Road.  King  of  Prussia, 
Pennsylvania  19406. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 


designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission’s 
requirements  as  set  forth  in  Violations 
n.A  and  II.B  in  the  Notice  referenced  in 
section  11  above,  and 

(b)  Whether,  on  the  basis  of  such 
violations  and  the  other  violations  set 
forth  in  the  Notice  of  Violation  that  the 
Licensee  admitted,  this  Order  should  be 
sustained. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  Lieberman, 

Director.  Office  of  Enforcement. 

Appendix — Evaluations  and  Conclusion 
On  April  26, 1993,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil  Penalties 
(Notice)  was  issued  for  violations  identified 
during  two  NRC  inspections.  The  Licensee 
responded  to  the  Notice  on  Jime  10, 1993. 

The  Licensee  denied  Violations  II.A  and  II.B; 
questioned  the  Severity  Level  classification 
of  Violations  I.  A,  I.B,  and  I.C;  and  requested 
reduction  of  the  civil  penalties.  The  NRC’s 
evaluations  and  conclusions  regarding  the 
Licensee’s  requests  are  as  follows: 

Restatement  of  Violations — Section  / 

I. A.  Condition  23  of  License  No.  06- 
00819-03  requires  that  licensed  material  be 
possessed  and  used  in  accordance  with 
statements,  representations,  and  procedures 
contained  in  an  application  dated  December 

13. 1984. 

Item  7  of  that  application,  dated  December 

13. 1984,  states  that  the  Hospital 
Radioisotope  Committee  has  the 
responsibility  of  establishing  and  enforcing 
the  Hospital’s  Radiation  Safety  Program  to 
ensure  die  safety  and  welfare  of  hospital 
personnel  and  property  as  well  as  protecting 
the  surrounding  community  fiom  die 
potential  hazards  of  sources  of  ionizing 
radiation  used  at  the  hospital. 

A  procedure  of  the  Hospital’s  Radiation 
Safety  Program  entitled,  “Procedure  for 
Nursing  C^  of  Patients  Containing 
Radioactive  Sources  for  Therapy”,  requires, 
in  part,  that  “during  nursing  care  procedures, 
the  nurse  must  che^  all  materials  used  by 
the  patient ...  for  radioactive  sources  that 
may  have  become  dislodged,”  and  that 
“everything  used  by  the  patient  (except 
dishes)  must  be  saved  and  monitored  before 
disposal.” 

Contrary  to  the  above,  the  Hospital 
Radioisotope  Commidee  did  not  enforce  the 
Hospital’s  Radiation  Safety  Program  to 
ensure  safety  and  welfare  of  hospital 


personnel  and  property  as  well  as  protecting 
the  surrounding  community  from  the 
potential  hazards  of  all  sources  of  ionizing 
radiation  used  at  the  hospital.  Specifically, 
on  November  30  and  De<%mber  1, 1992, 
nurses  on  the  ninth  floor  of  Yale-New  Haven 
Hospital  removed  linen  pads  from  a 
brachytherapy  patient’s  room  without  first 
checking  the  pads  for  radioactive  sources 
which  may  have  become  dislodged  and  foiled 
to  survey  the  linen  pads  before  disposal. 

B.  10  CFR  20.207(a)  requires  that  licensed 
materials  stored  in  an  unrestricted  area  be 
secured  against  unauthorized  removal  fitan 
the  place  of  storage.  10  CFR  20.207(b) 
requires  that  licensed  materials  in  an 
unrestricted  area  and  not  in  storage  be  tended 
under  constant  surveillance  and  immediate 
control  of  the  licensee.  As  defined  in  10  CFR 
20.3(a)(17),  an  unrestricted  area  is  any  area 
access  to  which  is  not  controlled  by  the 
licensee  for  purposes  of  protection  of 
individuals  from  exposure  to  radiation  and 
radioactive  materials. 

Contrary  to  the  above,  on  December  1  and 
2, 1992,  licensed  material  consisting  of  a  35 
millicurie  cesium-137  brachytherapy  source 
was  located,  at  various  times,  in  unrestricted 
areas,  namely,  a  hallway  on  the  ninth'floor 
of  the  hospital,  the  laundry  collection  area  of 
the  hospital,  and  a  contractor’s  laimdry 
facility;  and  at  those  times,  the  brachytherapy 
soiuce  was  not  under  the  constant 
surveillance  and  immediate  control  of  the 
licensee. 

C  10  CFR  20.105fb)  requires,  in  part,  that 
except  as  authorized  by  the  Commission  in 
10  CFR  20.105(a),  no  licensee  allow  the 
creation  of  radiation  levels  in  imrestricted 
areas  which,  if  an  individual  were 
continuously  present  in  the  area,  could  result 
in  his  receiving  a  dose  in  excess  of  2 
millirems  in  any  one  hour  or  100  millirenos 
in  any  seven  consecutive  days. 

Contrary  to  the  above,  on  December  1  and 
2, 1992,  the  licensee  allowed  the  creation  of 
radiation  levels,  at  various  times,  in 
unrestricted  areas,  namely,  in  a  hallway  on 
the  ninth  floor  of  the  hospital,  in  the  laundry 
collection  area  of  the  hospital,  and  a 
contractor’s  laundry  facility,  such  that  if  an 
individual  were  continuously  present  in  the 
area,  he  could  have  received  a  dose  in  excess 
of  2  millirems  in  any  one  hour  or  100 
millirems  in  any  seven  consecutive  days. 

These  violations  are  classified  in  the 
aggregate  as  a  Severity  Level  III  problem. 
(Supplements  IV  and  VI) 

Civil  Penalty — $2,500 

Summary  of  Licensee  Response  to  the 
Violations  in  Section  I 
The  Licensee,  in  its  response,  states  that 
the  safety  significance  of  the  loss  of  the 
source  was  minimal,  noting  that  the  potential 
absorbed  dose  to  any  member  of  the  general 
public  as  a  result  of  this  incident  was  well 
below  regulatory  limits.  Further,  the  Licensee 
argues  that  the  possibility  of  public  exposure 
was  minimized  by  the  hospital’s  prompt 
search  for  end  discovery  of  the  source.  The 
Licensee  believes  that  personnel  aitd 
members  of  the  public  who  may  have  been 
exposed  to  the  source  received  only  a 
minimal  dose  as  a  result  of  this  incident, 
noting  that  its  calculations  indicate  that  the 
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maximum  dose  to  any  exposed  individual 
was  unlikely  to  have  exceeded  a  total  of  30 
millirems. 

While  the  Licensee  recognizes  that,  under 
postulated  worst  case  conditions,  the 
exposure  rate  at  distances  less  than  2.4 
meters  could  have  exceeded  the  NRC’s 
applicable  limits  for  the  general  public,  the 
Licensee  argues  that  this  exposure  condition 
would  only  have  existed  for  very  short 
periods  of  time,  on  the  order  of  several 
minutes,  and  with  the  bulk  of  the  postulated 
exposure  at  a  dose  rate  well  below  NRC’s 
standards  for  the  general  public.  The 
Licensee  also  notes  that  the  source  was 
located  in  linen  that  was  removed  from  a 
patient’s  room,  and  that  since  the  linen  is 
treated  as  a  biologically  hazardous  waste,  it 
is  highly  unlikely  that  a  person  would  have 
any  extended  contact  with  the  source  once  it 
had  left  the  patient’s  room. 

The  Licensee  states  that  inunediately  upon 
discovery  that  a  source  was  missing,  the 
Radiation  Safety  Officer,  and  the  resident 
physician  who  misplaced  the  source, 
conducted  a  search  that  promptly  located 
and  safely  recovered  the  missing  source.  The 
Licensee  further  contends  that  despite  this 
corrective  action,  the  NRC  chose  to  treat  the 
sequential  consequences  which  flowed  from 
the  initial  failure  as  separate  violations 
which  could  be  treated  in  the  aggregate  and 
escalated  to  a  Severity  Level  III  problem. 

In  addition,  while  the  Licensee  recognizes 
the  NRCs  authority  to  cite  for  each  separate 
violation,  the  Licensee  believes  that  the 
circumstances  of  the  violations  do  not 
represent  a  programmatic  breakdown  in  its 
radiation  safety  program,  and  even  when 
aggregated,  do  not  have  the  safety  or 
regulatory  significance  to  be  considered  a 
Severity.  Level  III  problem. 

The  Licensee  argues  that  the  100  percent 
escalation  of  the  civil  penalty  was  not 
warranted  since  the  Notice  makes  reference 
to  an  incident  that  occurred  in  1989.  The 
NRC’s  enforcement  policy  states  that  a 
licensee’s  prior  performance  normally  refers 
to  a  period  within  the  last  two  years  of  the 
inspection  at  issue,  or  the  peri(^  within  the 
last  two  inspections;  whichever  is  longer. 

The  Licensee  concludes  by  requesting  that 
the  NRC  exercise  its  discretion  to  reduce  the 
civil  penalty  associated  with  the  violations  in 
Section  I  of  the  Notice. 

NRC  Evaluation  of  the  Licensee  Response  to 
Violations  in  Section  / 

While  the  NRC  agrees  that  the  doses  to 
members  of  the  general  public  resulting  firom 
the  loss  of  the  source  were  small,  the  source 
was,  nonetheless,  missing  for  a  period  of  time 
in  excess  of  twenty-three  hours.  During  that 
time,  the  source  was  in  the  hallway  outside 
the  patient’s  room  for  at  least  seventeen 
hours,  in  a  basement  laundry  closet  and  In 
a  laundry  service  truck  for  at  least  an  hour 
each,  and  on  the  floor  of  the  laundry  facility 
or  in  the  laundry  washing  machine  for  at 
least  four  and  one  half  hours.  None  of  these 
locations  was  controlled  by  the  Licensee  for 
the  purposes  of  radiation  protection. 
Therefore,  since  the  radiation  levels  were  in 
excess  of  applicable  levels  for  unrestricted 
areas  for  periods  of  hours,  this  created  a 
significant  potential  for  an  exposure  In 


excess  of  regulatory  limits  to  personnel  or 
members  of  the  public,  and  the  NRC 
maintains  that  this  is  a  significant  lack  of 
control  of  licensed  material. 

As  noted  in  Section  C.1  of  Supplement  VI 
of  the  Enforcement  Policy,  violations 
involving  a  failure  to  control  access  to 
licensed  materials  for  radiation  purposes  (as 
specified  in  the  NRC  requirements)  constitute 
^verity  Level  III  violations.  Therefore, 
Violation  I.B  could  have  been  individually 
classified  at  Severity  Level  III.  However,  the 
NRC  chose  to  aggregate  the  Licensee’s 
violation  in  failing  to  control  licensed 
material  with  its  root  cause  (foilure  to 
survey — ^Violation  l.A)  as  well  as  the  effect  of 
the  violation  (the  creation  of  radiation  levels 
in  excess  of  that  allowed  in  NRC 
regulations — Violation  l.C)  since  the  three 
violations  were  all  related  to  the  one 
incident. 

In  view  of  the  above,  the  assertion  that 
Violations  l.A,  I.B,  and  l.C  were  classified  in 
the  aggregate  at  Severity  Level  III  because 
they  represent  a  programmatic  breakdown  is 
incorrect.  In  addition,  the  Licensee’s 
contention  regarding  corrective  action, 
involving  the  prompt  location  and  recovery 
of  the  source  are  not  controlling  in 
determining  the  severity  level  of  the 
violation.  The  severity  level  is  determined  by 
the  safety  or  regulatory  significance  of  the 
violation.  The  Licensee’s  request  for 
mitigation  of  the  civil  penalty  is  discussed 
below. 

In  conclusion,  the  violations  were  properly 
classified  in  the  aggregate  as  a  Severity  I^el 
111  problem. 

Restatement  of  Violations — Section  II 
II.A.  10  CFR  3S.32(a)  requires,  in  part,  that 
each  licensee  shall  establish  and  maintain  a 
written  quality  management  program  to 
provide  high  confidence  that  byproduct 
material  or  radiation  from  byproduct  material 
will  be  administered  as  directed  by  the 
authorized  user.  Pursuant  to  10  CFR 
35.32(a)(4),  the  quality  management  program 
must  include  %vritten  policies  and  procedures 
to  meet  the  objective  that  each  administration 
is  in  accordance  with  the  written  directive. 

Contrary  to  the  above,  as  of  November  30, 
1992,  the  licensee’s  quality  management 
program  did  not  include  written  policies  and 
procedures  to  meet  the  objective  that  each 
administration  was  in  accordance  with  the 
written  directive.  In  particular,  the  licensee 
did  not  establish  written  procedures  to 
identify  if  a  brachytherapy  source  was  not 
properly  implant^  or  inadequately  secured 
against  accidental  removal.  As  a  result,  on 
November  30, 1992,  during  a  therapy 
procedure  that  involved  a  gynecological 
implant  of  four  cesium-137  sources,  one 
source  was  either  not  implanted  as  required 
or  it  was  implanted  properly  but 
inadequately  secured  because  the  source 
came  out  of  the  applicator  and  lay 
undetected  In  the  patient’s  bed.  As  a  result, 
the  dose  administered  to  the  patient  was  less 
than  that  prescribed  by  the  physician  and  the 
patient  received  a  radiation  dose  to  the  leg, 
an  area  not  intended  to  receive  radiation. 

B.  10  CPR  35.32(a)(4)  requires,  in  part,  that 
each  licensee  shall  establish  and  maintain  a 
written  quality  management  program  to 


provide  high  confidence  that  byproduct 
material  or  radiation  from  byproduct  material 
will  be  administered  as  directed  by  the 
authorized  user.  The  quality  management 
program  must  include  written  policies  and 
procedures  to  meet  the  specific  objective  that 
each  administration  is  in  accordance  with  the 
written  directive. 

On  January  27, 1992,  the  licensee 
implemented  a  quality  management  program 
for  the  use  of  byproduct  material.  Se^ion  3 
of  the  quality  management  program  entitled 
“Policies  and  Procedures  for  Brachytherapy”, 
paragraph  3.1.3  of  the  “High  Dose  Rate 
Remote  Afrerloading  Devices”,  requires,  in 
part,  that  the  treatment  site  be  confirmed 
with  the  written  directive  and  treatment  plan 
by  the  administering  person  before 
administration  of  the  treatment  dose. 

Contrary  to  the  above,  on  January  21, 1993, 
the  authorized  user  physician  foiled  to  follow 
the  quality  management  program  in  that 
during  a  brachytherapy  patient  treatment 
with  a  high  dose  rate  remote  afterloader,  the 
treatment  site  was  not  confirmed  by  the 
authorized  user  physician,  causing  the 
patient  to  receive  700  rads  to  the  rectum, 
instead  of  the  vagina,  as  prescribed  in  the 
written  directive. 

These  violations  are  classified  in  the 
aggregate  as  a  Severity  Level  Ill  problem 
(Supplement  VI). 

Civil  Penalty — $7,500 

Summary  of  Licensee  Response  to  Violations 
in  Section  II 

In  its  response,  the  Licensee  denies  that  it 
violated  the  requirement  to  establish  and 
maintain  a  written  QMP,  noting  that  it 
established  a  written  QMP  bas^  upon  the 
NRC’s  own  guidance  published  in  Regulatory 
Guide  8.33  on  January  27, 1992,  and  as 
required  by  10  CFR  35.32(a)(4).  The  Licensee 
further  states  that  the  written  quality 
management  policy  and  procedures  were 
distributed  to  all  authorized  users  for 
comment  on  January  21, 1992,  and  no 
comments  were  received  from  the  authorized 
users  on  this  final  version,  and  the  same 
version  was  presented  to  NRC  Region  I  in  a 
letter  dated  January  27, 1992. 

The  Licensee  also  notes  that  in  addition  to 
giving  each  authorized  user  a  copy  of  the 
written  quality  management  policy  and 
procedures,  the  radiation  safety  o^cer 
conducted  formal  training  for  the  members  of 
the  radiation  therapy  staff  on  March  5, 1992, 
detailing  the  requirements  of  the  QMP,  and 
both  physicians  involved  in  the  alleged 
violations  attended  this  presentation.  The 
Licensee  further  states  that  both  physicians 
understood  that  the  written  directive  needed 
to  be  verified  during  the  application  process. 
Nonetheless,  despite  the  existence  of  a 
comprehensive  QMP  and  related  training, 
these  events  occurred. 

With  respect  to  the  first  incident,  the 
Licensee  also  states  that  the  resident 
physician  followed  the  established 
procedures  and,  therefore,  reasonably 
concluded  that  he  had  successfully  placed 
the  sources  in  the  applicator  during  the 
loading  process,  and  he  and  the  dosimetrist 
identified  the  correct  sources  as  they  were 
moved  frx)m  the  transportation  shield.  The 
Licensee  stated  that  in  the  process  of  moving 
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one  of  the  four  sources  and  its  applicator  to 
the  patient,  the  source  inadvertently  slipped 
unnoticed  from  the  applicator,  and  that  since 
the  resident  missed  the  source  in  its  foil 
under  the  patient,  he  had  no  opportunity  to 
identify  the  error  once  the  applicator  was 
placed  into  the  Fletcher  Suit  Device  (FSD). 
Since  the  resident  wholly  believed  he  had 
fulfilled  the  written  directive,  the  Licensee 
submits  that  he  had  satisfied  the 
requirements  of  the  QMP  regardless  of  his 
error. 

With  respect  to  the  second  incident 
involving  die  High  Dose  Rate  Afierloading 
(HDR)  device,  the  Licensee  states  that  the 
physician  who  prepared  the  written  directive 
was  the  same  physician  who  placed  the 
applicator  in  error.  Since  he  was  the 
prescribing  physician,  the  Licensee  contends 
that  there  is  no  doubt  that  he  understood  the 
intent  of  the  written  directive.  The  Licensee 
states  that  while  the  physician  did  not 
visually  confirm  or  verify  the  placement,  he 
fully  believed  that  he  had  correctly  placed 
the  applicator,  based  on  his  sense  of  touch 
during  the  physical  examination,  knowledge 
of  anatomy,  the  feel  and  depth  of  the 
applicator  insertion,  and  by  asking  the 
patient  if  she  felt  comfortable  after  the 
placement.  Since  the  physician  folly  believed 
that  he  had  carried  out  the  written  directive, 
the  Licensee  submits  that  it  had  fulfilled  the 
requirements  of  the  QMP  notwithstanding 
his  error. 

NRC  Evaluation  of  Licensee  Response  to 
Violations  in  Section  II 

The  NRC  does  not  dispute,  in  general,  that 
the  Licensee  established  and  maintained  a 
QMP,  or  that  it  provided  training  to 
authorized  users.  However,  with  respect  to 
the  first  incident,  the  NRC  maintains  that  the 
Licensee’s  QMP  did  not  include  written 
policies  and  procedures  to  provide  high 
confidence  that  the  QMP  would  meet  the 
objective  that  each  brachytherapy 
administration  is  in  accordance  with  the 
written  directive.  10  CFR  35.32(a)  requires,  in 
part,  that  each  licensee  shall  establish  and 
maintain  these  written  policies  and 
procedures  to  provide  high  confidence  that 
the  radiation  tom  byproduct  material  will  bfe 
administered  as  directed  by  the  authorized 
user.  Therefore,  it  is  incumbent  upon  the 
Licensee  to  establish  written  procedures  that 
provide  high  confidence  in  the  delivery 
process  of  therapeutic  radiation  and  the 
accurate  administration  of  the  prescribed 
dose.  In  this  case,  the  Licensee  did  not 
establish  adequate  written  procedures,  as 
required,  to  effectively  implement  their  QMP 
and  procedures  to  verify  whether 
brachytherapy  sources  were  properly 
inserted  in  accordance  with  the  written 
directive.  In  particular,  the  QMP  was 
inadequate  in  that  it  did  not  require  visual 
or  other  verifrcation  of  proper  insertion  of  the 
sources  while  they  were  being  inserted.  The 
Licensee  stated  that  it  established  a  QMP 
based  on  requirements  in  10  CFR  35.32. 10 
CFR  35.32(a)(4)  requires  that  each 
administration  be  in  accordance  with  the 
written  directive.  The  licensee’s  QMP  did 
require  that  a  means  be  employed  of 
verifying  sources  are  position^  properly. 
However,  the  licensee  had  not  established 


such  a  procedure  to  meet  this  objective  by 
directing  the  physician  to  verify  proper 
insertion  of  the  source  or  sources  (e.g.,  by 
visual  inspection).  In  this  instance,  visu^ 
verifrcation  of  the  sources  in  the  applicator 
would  have  been  an  acceptable  means.  The 
QMP  did  not  have  any  procedure  to  ensure, 
nor  did  the  physician  confirm,  that  the 
administration  of  the  dose  was  in  accordance 
with  the  written  directive.  Therefore,  the 
QMP  did  not  provide  high  confidence  that 
radiation  tom  byproduct  material  would  be 
administered  as  directed  pursuant  to  10  CFR 
35.32(a). 

With  respect  to  the  second  incident, 
although  the  authorized  user  folly 
understood  the  intent  of  the  written 
directive,  the  individual  did  not  confrrm  or 
verify  the  proper  placement  of  the  applicator, 
which  had  not  been  placed  into  the  correct 
organ,  with  the  treatment  site  specified  in  the 
written  directive  and  treatment  plan.  The 
Licensee  stated  that  it  established  a  QMP 
based  on  requirements  in  10  CFR  35.32. 10 
CFR  35.32(a)(4)  requires  that  each 
administration  be  in  accordance  with  the 
written  directive  but  did  not  describe  how 
this  should  be  done.  The  licensee’s  QMP  did 
require  the  treatment  site  be  confirmed  with 
the  written  directive.  Visual  verifrcation  of 
the  source  insertion  into  the  proper  organ 
would  have  been  an  acceptable  means.  As  in 
violation  IIA,  the  QMP  appears  inadequate  in 
that  it  did  not  require  visual  or  another 
specific  procedure  for  verifrcation  of  proper 
insertion  of  the  sources  while  they  were 
being  inserted.  The  QMP  did  not  have  any 
specific  procedure  to  ensure,  nor  did  the 
pnysician  confirm,  that  the  administration  of 
the  dose  was  in  accordance  with  the  written 
directive.  Therefore,  the  QMP  did  not 
provide  high  confidence  that  radiation  tom 
byproduct  material  would  be  administered  as 
directed  pursuant  to  10  CFR  35.32(a). 

The  NRC  realizes  that  confrrmation  of  a 
treatment  site  by  the  Licensee  may  be 
accomplished  in  a  number  of  ways.  However, 
it  is  the  responsibility  of  the  Licensee  to 
establish  effective  procedures  to  meet  the 
performance-based  objective  of  the  QMP 
required  by  10  CFR  35.32(a)(4),  and  provide 
hi^  confidence  that  the  intended 
therapeutic  radiation  is  administered  to  the 
designated  treatment  site  as  prescribed  by  the 
physician  authorized  user.  In  this  case, 
simple  visual  confirmation  could  have 
revented  the  error  and  would  have  provided 
igher  confidence  than  the  physician’s 
method  of  feeling  to  locate  the  treatment  site. 

As  demonstrated  by  the  authorized  user’s 
failure  to  treat  the  prescribed  treatment  site, 
the  Licensee  did  not  meet  the  objective  in  10 
CFR  35.32(a)(4). 

The  NRC  agrees  that  the  Licensee  had  a 
QMP  and  that  the  physician  understood  the 
intent  of  the  written  directive.  The  NRC  has 
determined,  however,  that  the  procedures 
may  have  been  inadequate  in  that  the 
physician  did  not  adequately  confrrm  (or 
verify)  the  placement  of  the  applicator  and 
that  the  QMP  procedure  for  confrrmation  (or 
verifrcation)  is  vague  and  does  not  provide 
high  confidence  that  the  objective  will  be 
met 

Accordingly,  the  NRC  maintains  that  with 
regard  to  both  incidents,  violations  of  the 
QMP  occurred. 


Summary  of  Licensee  Response  Requesting 
Mitigation  of  the  Gvil  Penalties 
As  a  general  comment  to  violations 
identified  in  Sections  I  and  II  of  the  Notice, 
the  Licensee  contends  that  the  civil  penalties 
should  be  reduced,  noting  that  it  has 
voluntarily  conducted  an  independent, 
formal,  and  comprehensive  review  of  the 
hospital’s  radiation  safety  program,  and  a 
panel  of  four  experts  conduct^  the  review 
on  May  10  and  11, 1993.  The  Licensee  also 
notes,  as  evidenced  by  this  formal  review 
program,  and  other  comprehensive  measures 
detailed  in  its  incident  reports  dated 
December  22, 1992,  January  4, 1993,  and 
February  5, 1993,  that  it  is  committing 
signifrcant  management  and  frscal  resources 
to  address  the  concerns  expressed  in  the 
enforcement  action.  The  Licensee  believes 
that  the  remedial  actions  that  the  NRC  Seeks 
to  encourage  will  be  realized  without  the 
need  for  stringent  enforcement  in  the  form  of 
proposed  civil  penalties,  and  that  this  is 
consistent  with  the  Enforcement  Policy. 

With  respect  to  the  violations  in  Section  I, 
as  stated  above,  the  Licensee  notes  that  the 
NRC  letter  stated  that  100  percent  escalation 
of  the  civil  penalty  was  warranted  based 
upon  the  hospital’s  past  enforcement  history. 
Since  the  letter  makes  reference  to  an 
incident  which  occurred  in  1989,  the 
Licensee  questions  consideration  of  that 
action  since  the  NRC’s  Enforcement  Policy 
indicates  that  a  licensee’s  prior  performance 
normally  refers  to  a  period  within  the  last 
two  years  of  the  inspection  at  issue,  or  the 
period  within  the  last  two  inspections, 
whichever  is  longer.  Since  this  license  is  a 
broad  scope  license  that  is  inspected  on  a 
yearly  interval,  the  Licensee  believes  it  is 
contrary  to  established  NRC  practice  to  cite 
an  incident  occurring  more  than  three  and  a 
half  years  ago  as  a  basis  for  escalation  of  the 
civil  penalty.  Further,  since  the  NRC’s 
current  Enforcement  Policy  has  been 
modified  to  provide  for  maximum  flexibility 
and  consideration  of  all  mitigating 
circumstances,  the  Licensee  requests  that  the 
NRC  exercise  its  discretion  to  reduce  the  civil 
penalty  associated  with  the  violations  in 
Section  I  of  the  NOV. 

With  respect  to  the  violations  in  Section  II, 
the  Licensee  states  that  the  NRC's  cover  letter 
to  the  NOV  indicates  that  all  of  the 
adjustment  foctors  set  forth  in  10  CFR  Part  2, 
Appendix  C,  were  considered.  Although  the 
NRC  increased  the  base  civil  penalty  by  200 
percent  for  “past  enforcement  history  and 
multiple  examples,”  and  concluded  that  the 
remaining  factors  warranted  no  further 
adjustment,  the  Licensee  believes  that,  upon 
closer  examination  of  the  circumstances, 
mitigation  is  warranted. 

Regarding  the  “multiple  examples’’ 
adjustment  foctor,  the  Licensee  notes  that  the 
NRC’s  Enforcement  Policy  makes  it  explicitly 
clear  that  for  this  factor  to  be  applicable,  the 
multiple  occurrences  should  have  the  “same 
root  causes.”  The  Licensee  contends  that 
while  the  NRC  indicated  that  the  root  cause 
of  the  two  incidents  was  inattention  to  detail 
by  the  treating  physicians,  this  is  not  the  root 
cause  of  the  cited  violations.  The  Licensee 
notes  that  the  NOV  states  that  the  root  cause 
of  Violation  II.  A  was  failure  to  have  an 
adequate  procedure  in  place  consistent  with 
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the  program  requirements  in  10  CFR  35.32, 
whereas  the  second  violation,  II.B,  is  stated 
by  the  NRC  to  arise  from  a  different  root 
cause,  namely,  failure  to  follow  an  existing 
procedure  established  in  conformance  with 
the  program  requirements  of  10  CFR  35.32. 
The  Licensee  further  states  that  the  fact  that 
these  violations  derive  from  different  root 
causes  is  reinforced  by  the  fact  that  the 
specifrc  corrective  action  for  one  violation 
would  not  necessarily  have  prevented  the 
other.  Based  on  this  information,  the 
Licensee  believes  that  escalation  of  the  base 
civil  penalty  under  the  "multiple  examples” 
factor  is  inappropriate. 

Regarding  the  “prior  enforcement  history” 
adjustment  factor,  the  Licensee  believes  that 
the  application  of  this  factor  was 
inappropriate  in  this  case,  noting  that  the 
Quality  Management  rule  has  b^ome 
effective  only  recently,  and  there  has  been  no 
opportunity  to  develop  an  enforcement 
history  for  compliance  with  this  rule.  ]ust  as 
the  Enforcement  Policy  recognizes  that  this 
factor  should  not  be  applied  where  the 
Licensee  has  not  been  in  existence  long 
enough  to  establish  a  performance  history, 
the  Licensee  contends  that  so  too  should  this 
logic  be  applied  in  establishing  performance 
history  for  quality  management  violations. 

On  this  basis,  the  Licensee  contends  that 
escalation  of  the  base  civil  penalty  is 
unwarranted. 

Regarding  the  other  factors,  the  Licensee 
believes  that,  on  balance,  the  remaining 
adjustment  factors  warrant  mitigation  even 
though  none  was  applied.  Regarding  the 
“identification”  foctor,  the  Licensee  notes 
that  the  current  Enforcement  Policy 
streamlines  the  applicability  of  this  factor  to 
situations  where  the  Licensee  identified  the 
violations  and  promptly  reported  them  to  the 
NRC.  The  Licensee  argues  that,  in  both  cases, 
following  identification  of  the  violation,  the 
hospital  thoroughly  evaluated  the  events  and 
promptly  provided  the  NRC  with  the  results 
in  letters  to  the  NRC  Region  I  office,  dated 
December  22, 1992,  January  4, 1993,  and 
February  5, 1993.  Based  on  this  information, 
the  Licensee  believes  that  full  mitigation  on 
this  factor  is  warranted. 

Regarding  the  “corrective  action”  fector, 
once  the  violations  were  identified,  the 
Licensee  maintains  it  took  prompt  action  to 
bring  the  situations  into  compliance. 
Immediate  corrective  actions  were 
implemented  to  assure  that  fully  safe 
conditions  were  restored  and  that  further 
noncompliance  with  the  NRC's  requirements 
was  halted.  In  addition,  as  evidenced  by  the 
NRC’s  inspection  report  dated  December  30, 
1992,  the  Licensee  maintains  that  it  had 
already  developed  proposed  long-term 
corrective  actions,  “at  the  time  of  the 
inspection,”  which  was  the  day  after  the 
incident  was  reported.  Given  this 
information,  the  Licensee  believes  that 
further  mitigation  due  to  this  factor  is 
warranted. 

Finally,  the  Licensee  maintains  it  had  no 
prior  opportunity  to  identify  the  two  specific 
violations,  neither  misadministratron 
resulted  in  doses  to  the  patients  that 
exceeded  the  prescribed  doses  by  more  than 
20  percent  of  the  total  prescribed  doses,  nor 
are  they  believed  to  result  in  any  significant 


detriment,  and  therefore,  no  escalation  is 
warranted  for  these  factors.  In  summary, 
when  the  circumstances  surrounding  the 
violations  are  fully  considered,  the  Licensee 
submits  that  significant  mitigation  of  the 
proposed  civil  penalty  for  Violation  II  is 
warranted. 

NRC  Evaluation  of  Licensee  Response 
Requesting  Mitigation  of  the  Civil  Penalties 

The  NRC  has  evaluated  the  Licensee 
response  and  has  determined,  as  set  forth 
below,  that  the  Licensee  has  not  provided  an 
adequate  basis  for  any  mitigation  of  the  civil 
penalty.  In  determining  the  amount  of  the 
civil  penalty,  the  NRC  considered  the 
escalation  and  mitigation  factors  set  forth  in 
the  NRC  Enforcement  Policy. 

With  respect  to  the  issues  provided  in  the 
Licensee’s  response  as  a  basis  for  mitigation 
of  the  [lenalty,  the  NRC  acknowledges  that 
the  Licensee  performed  an  independent 
assessment  on  May  10  and  11, 1993,  to 
improve  implementation  of  the  radiation 
safety  program.  However,  this  commitment 
was  made  only  after  these  violations  were 
identified  by  ffie  NRC  as  a  result  of 
inspections  conducted  on  December  3  and  4, 
1992,  and  January  26  and  27, 1993,  at  the 
Licensee’s  facility.  Nevertheless,  the  NRC 
mitigated  the  base  civil  penalty  for  corrective 
action  for  Violations  I. A,  I.B,  and  I.C  by  50 
percent,  the  maximum  recommended  under 
the  enforcement  policy.  No  further  mitigation 
is  warranted  under  this  factor. 

With  respect  to  the  violations  in  Section  I, 
the  Licensee  states  that  the  NRC,  contrary  to 
established  practice  in  Section  VI.B.2.(cJ  of 
the  Enforcement  Policy,  used  an  enforcement 
action  which  occurred  in  1989  as  part  of  its 
inspection  history  to  establish  a  basis  for  the 
100  percent  escalation  of  the  civil  penalty  for 
licensee  performance.  The  NRC  agrees  that 
prior  performance  normally  refers  to  the 
licensee’s  performance  within  the  last  two 
years  of  the  inspection  at  issue,  or  the  period 
within  the  last  two  inspections,  whichever  is 
longer.  However,  Section  VI.B.2.(c)  also 
states  that  the  base  civil  penalty  may  be 
escalated  by  as  much  as  100  percent  if  the 
current  violation  is  reflective  of  the  licensee’s 
poor  or  declining  prior  performance.  While 
the  NRC  did  mention  the  escalated  action 
issued  in  1989  in  its  April  26, 1993,  cover 
letter  to  the  Notice  of  Violation,  it  also 
referred  to  an  escalated  action  that  was 
issued  in  1992,  which  is  within  the  two  year/ 
two  inspection  period.  Viewed  collectively, 
the  past  enforcement  actions  demonstrate  a 
declining  trend  in  performance  at  the 
Licensee’s  facility.  Additionally,  the 
escalated  enforcement  action  issued  in  1989 
involved  the  Licensee’s  loss  of  control  of  a 
cesium-137  sealed  source  and  subsequent 
improper  disposal.  The  Licensee’s  corrective 
action  for  this  incident  was  not  broad  and 
lasting,  and  did  not  prevent  recurrence  of  a 
similar  violation  described  in  Section  I  of  the 
Notice  issued  April  26, 1993,  involving  the 
loss  of  a  cesium-137  brachytherapy  sealed 
source.  Based  on  the  above,  the  NRC  believes 
that  the  100  percent  escalation  for  Licensee 
performances,  was  a  proper  application  of 
the  Enforcement  Policy  in  determining  the 
civil  penalty  amount  of  $2500  for  the 
violations  in  Section  I.  As  for  the  Licensee’s 


contention  regarding  identification  of 
Violations  LA,  I.B,  and  I.C,  the  NRC  in  the 
Notice  proposed  50  percent  mitigation, 
which  is  the  maximum  recommended  under 
the  enforcement  policy. 

The  escalation/mitigation  factors  for  the 
violations  in  Section  II  were  applied 
consistent  with  the  Policy.  Regarding  the 
“multiple  examples”  factor,  the  violations 
both  involved  the  failure  to  meet  the  specific 
objective  that  each  administration  is  in 
accordance  with  the  written  directive.  The 
QMP  was  inadequate  in  that  it  did  not 
contain  procedures  that  provide  high 
confrdence  in  the  delivery  process  of 
therapeutic  radiation  and  the  accurate 
administration  of  the  prescribed  dose.  The 
administering  physician’s  inattention  to 
detail  was  the  root  cause  and  primary 
contributing  reason  for  the  occurrence  of 
both  misadministrations  at  the  facility  within 
a  short  period.  In  violation  II.A,  the 
physician  failed  to  observe  that  one  of  four 
sources  fell  into  the  patient’s  bed,  while  in 
violation  II.B,  the  physician  failed  to  use  any 
visual  means  to  verify  correct  insertion  of  the 
sources.  Had  either  physician  paid  adequate 
attention  while  inserting  the  sources,  or  if  the 
Licensee’s  QMP  had  provided  specific 
procedures  to  verify  correct  source  insertion, 
these  violations  would  likely  have  been 
averted.  Therefore,  based  on  the  fact  that 
both  events  were  due  to  the  same  root  cause, 
escalation  on  this  factor  was  warranted. 

With  respect  to  the  “prior  performance” 
factor,  while  there  is  no  history  in  the  quality 
management  area  given  its  recent 
implementation,  the  Licensee’s  poor  and 
declining  overall  performance  in  the 
radiation  safety  area  of  the  medical  program 
warrants  escalation  of  the  penalty  on  this 
factor,  as  set  forth  above. 

Regarding  the  “identification”  factor,  the 
NRC  maintains  that,  while  the  two 
misadministrations  were  self  disclosing,  the 
associated  quality  management  violations 
were  identified  by  the  NRC.  In  both  events, 
the  Licensee  did  not  identify  the  failure  of 
the  QMP  to  include  written  policies  and 
proc^ures  to  meet  the  objective  that  each 
brachytherapy  administration  is  verified  to 
be  to  the  proper  treatment  site  in  accordance 
with  the  respective  written  directive.  In  each 
case,  the  NRC  identified  the  failure  to 
establish  adequate  written  procedures  to 
ensure  the  Licensee’s  proper  placement  of 
brachytherapy  sourcefsj  at  the  prescribed 
treatment  site.  Therefore,  on  balance,  no 
adjustment  by  the  NRC  on  this  factor  was 
warranted. 

With  respect  to  the  “corrective  action” 
factor,  the  actions  taken  in  response  to  these 
violations  were  not  considered  sufficiently 
prompt  and  comprehensive  to  warrant 
mitigation  because  they  were  initially 
narrowly  focused  on  the  specific  events, 
rather  than  on  root  causes,  the  QMP  and 
improvements  necessary  to  increase 
management  oversight.  The  Licensee  did 
implement  additional  training  and 
instruction  in  the  loading  and  placement  of 
brachytherapy  sources  and  applicators. 
However,  the  Licensee  did  not  pierform  an 
extensive  and  comprehensive  root  cause 
analysis  of  the  two  misadministrations.  The 
corrective  actions  were  narrowly  focused  and 
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primarily  directed  at  the  performance  of 
visual  checks  and  examinations  of  the 
sources  and  applicators  before  implantation. 
The  corrective  actions  did  not  include  a 
comprehensive  review  of  the  QMP 
procedures  to  determine  what  written 
modifications  might  be  necessary  to  ensure 
compliance  with  the  failed  objective  and 
program  areas  of  concern.  Additionally,  the 
corrective  actions  failed  to  address  what 
changes  in  management  oversight  and 
involvement  would  be  incorporated  into  the 
Licensee’s  QMP  to  prevent  recurrence  of 
similar  events  and  improve  supervision  of 
brachytherapy  activities.  Following  the 
second  event  and  discussions  with  NRC,  a 
more  comprehensive  approach  was  adopted. 
However,  on  balance,  no  adjustment  on  this 
factor  is  warranted. 

NBC  Conclusion 

The  NRC  concludes  that  the  Licensee  has 
not  provided  an  adequate  basis  for  mitigating 
any  portion  of  the  civil  penalties. 
Accordingly,  the  NRC  has  determined  that 
monetary  civil  penalties  in  the  amount  of 
$10,000  should  be  imposed. 

IFR  Doc.  94-125  Filed  1-4-94;  8.45  am] 
BiLUNO  CODE  7S90-01-M 


Biweekly  Notice  Applications  and 
Amendments  to  Facility  Operating 
Licensee  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
revest  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
13, 1993,  through  December  22, 1993. 
The  last  biweekly  notice  was  published 
on  December  22, 1993  (58  FR  67840). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 


following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission’s  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportimity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infi^uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  February  4, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 


subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
frcility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
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controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  suflicient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 

ftarties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  Hied  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-b^  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 


The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  o^cer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Date  of  amendment  requests: 
December  2, 1993 

Description  of  amendment  requests: 
The  proposed  changes  would  modify  TS 
3/4.6.1.2  by  removing  the  scheduler 
requirements  for  a  Type  A  (overall 
integrated  containment  leakage  rate)  test 
to  be  performed  specifically  at  40  IB  10 
month  intervals  and  replacing  these 
requirements  with  a  requirement  to 
perform  Type  A  testing  in  accordance 
with  Appendix  J  to  10  CFR  50. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis 
about  the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  changes  would  not 
involve  an  increase  in  the  probability  or  the 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  only  allows 
flexibility  in  the  scheduling  of  the  three 
required  Type  A  tests  in  the  10-year  service 
period.  The  additional  flexibility  is  needed 
for  plants  using  18-month  fuel  cycles  to 
allow  refueling  outages  and  testing  intervals 
to  coincide.  There  is  no  change  to  the 
number  of  tests  required,  test  methodology, 
or  acceptance  criteria. 


(2)  The  proposed  changes  would  not  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  change  to  the  test 
schedule  only  provides  flexibility  in  meeting 
the  same  requirement  for  three  tests  in  a  10- 
year  period.  The  testing  type  and  bases  have 
not  changed.  Therefore,  operation  of  the 
units  with  this  more  flexible  test  schedule 
will  not  result  in  an  accident  previously  not 
analyzed  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  proposed 
changes  do  not  impact  the  design  bases  of  the 
containment  and  do  not  modify  the  response 
of  the  containment  during  a  design  basis 
accident. 

(3)  The  proposed  changes  would  not 
involve  a  reduction  in  the  margin  of  safety. 

The  proposed  changes  to  the  schedule  only 
provides  flexibility  in  meeting  the  same 
requirement  for  three  tests  in  a  10-year 
period.  These  proposed  changes  do  not  affect 
or  change  any  limiting  conditions  for 
operation  (LCO),  or  any  other  surveillance 
requirements  in  the  TS,  and  the  basis  for  the 
surveillance  requirement  remains 
unchanged.  The  testing  method,  acceptance 
criteria,  and  bases  are  not  changed.  The  TS 
continue  to  require  testing  that  is  consistent 
with  the  requirements  of  Appendix  )  to  10 
CFR  50. 

The  NRG  staff  has  reviewed  the 
licensees’  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRG  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004 

Attorney  for  licensees:  Nancy  C. 

Loftin,  Esq.,  Corporate  Secretary  and 
Counsel,  Arizona  Public  Service 
Company,  P.O.  Box  53999,  Mail  Station 
9068,  Phoenix,  Arizona  85072-3999 

NBC  Project  Director:  Theodore  R. 
Quay 

Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 

November  18, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  permit 
extending  the  time  to  perform  leak  rate 
testing  of  certain  containment  isolation 
valves  so  that  the  testing  can  be 
performed  during  the  refueling  outage 
scheduled  to  start  April  16, 1994,  rather 
than  requiring  an  earlier  shutdown 
solely  to  perform  the  testing.  The 
proposed  amendment  would  revise 
Surveillance  Requirements  4.6.1.3d  and 
4.6.1.3f  to  allow  a  one-time  extension  of 
the  surveillance  intervals  for  leak  rate 
testing  of  containment  isolation  valves. 
In  addition,  the  proposed  amendment 
would  revise  Surveillance  Requirements 
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4.4.3.2.2a  and  4.4.3.2.2b,  replacing  the 
requirement  to  leak  test  the  reactor 
coolant  pressure  isolation  valves  every 
18  months  or  prior  to  returning  a  valve 
to  service,  with  a  requirement  to  leak 
test  the  valves  in  accordance  with  the 
Inservice  Testing  Program.  This  would 
allow  the  testing  to  be  performed  during 
the  fifth  refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee’s  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

1.  The  proposed  changes  would  not 
significantly  increase  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

One  of  the  proposed  technical 
specification  (TS)  changes  requests  a 
one-time  only  extension  of  the' 
surveillance  intervals  for  the  TS 
Surveillance  Requirements  of  TS 
4.6.1. 3f,  leak  rate  testing  of  valves  sealed 
by  the  main  steam  positive  leakage 
control  system  (MS-PLCS)  and  the 
penetration  valve  leakage  control  system 
(PVLCS).  The  revision  would  permit 
eleven  containment  isolation  valves  to 
be  tested  a  maximum  of  46  days  later 
than  required  by  current  technical 
specifications. 

To  permit  the  one-time  extension  of 
the  surveillance  interval  for  leak  rate 
tests  of  containment  isolation  valves,  TS 
4.6.1.3d  must  also  be  revised  to  permit 
the  interval  for  Type  C  leak  rate  tests  to 
exceed  24  months.  This  change  is 
consistent  with  an  associated  exemption 
request.  The  exemption  request  and  this 
revision  would  permit  20  valves  to  be 
tested  a  maximum  of  35  days  later  than 
required  by  the  current  technical 
specifications. 

The  proposed  amendment  would  also 
revise  Surveillance  Requirements 
4.4.3.2.2a  and  4.4.3.2.2b,  replacing  the 
requirement  to  leak  test  the  reactor 
coolant  pressure  isolation  valves  every 
18  months  or  prior  to  returning  a  valve 
to  service,  with  a  requirement  to  leak 
test  the  valves  in  accordance  with  the 
Inservice  Testing  Program.  This  change 
would  require  that  the  pressure 
isolation  valves  be  tested  in  accordance 
with  Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code,  resulting  in  the 
valves  being  tested  at  least  every 
refueling  outage,  rather  than  specifying 
an  18  month  cycle.  The  revision  would 
permit  five  valves  to  be  tested  a 
maximum  of  65  days  later  than  allowed 
imder  the  current  technical 
specification. 


Based  on  the  short  duration  of  the 
requested  extensions,  the  extensions 
will  not  significantly  increase  the 
probability  or  consequences  of  a 
previously  evaluated  accident. 

2.  The  proposed  changes  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  TS  changes  permit 
extension  of  the  surveillance  intervals 
for  leak  rate  testing  of  containment 
isolation  valves  and  reactor  coolant 
system  pressure  isolation  valves.  In  that 
the  requested  extension  durations  are 
small  as  compared  to  the  overall 
interval  allowed  by  TS,  the  proposed 
changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  analyzed. 

3.  The  proposed  changes  would  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  TS  changes  permit 
extension  of  the  surveillance  intervals 
for  leak  rate  testing  of  containment 
irolation  valves  and  reactor  coolant 
system  pressure  isolation  valves.  In  that 
the  requested  extension  durations  are 
small  as  compared  to  the  overall 
interval  allowed  by  TS,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haz^s  consideration. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 
Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Winston  &  Strawn, 
1400  L  Street,  N.W.,  Washington,  D.C. 
20005 

NRC  Project  Director:  Suzanne  C. 
Black 

Carolina  Power  &  Light  Company,  et 
al.,  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendments  request: 
December  8, 1993 

Description  of  amendments  request: 
The  fioquency  for  Channel  Calibration 
would  be  revised  firom  Q  (quarterly)  to 
R  (refuel)  for  Technical  Specification 
Table  4.3.2.1,  Item  4.a.4,  High  Pressure 
Core  Injection  Steam  Line  Tunnel 
Temperature-High. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  change 
corrects  Technical  Specification  pages  issued 
for  Amendment  166  for  Brunswick  Unit  1 
and  Amendment  197  for  Brunswick  Unit  2, 
regarding  NUMAC  Steam  Leak  Detection 
Equipment.  Specifically,  on  page  3/4  3-29  for 
each  unit,  the  Channel  Calibration  frequency 
of  Item  4.a.4,  HPQ  (High  Pressure  Core 
Injection]  Steam  Line  Tunnel  Temperature  - 
High,  was  inadvertently  left  as  quarterly  (Q) 
rather  than  being  revised  to  refuel  (R).  The 
text  of  CP&L’s  September  14, 1992  license 
amendment  request  and  the  NRC’s  safety 
evaluation  for  Amendments  166  and  197, 
dated  October  14, 1993,  addressed  the 
frequency  change  from  quarterly  to  refuel  for 
this  item.  Therefore,  the  proposed  change  is 
purely  administrative  in  nature  and  can  not 
involve  a  significant  increase  in  the 
probability  of  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  horn  any  accident 
previously  evaluated.  As  stated  above,  the 
NRC’s  safety  evaluation  for  Amendments  166 
and  197,  dated  October  14, 1993,  addressed 
the  frequency  change  firom  quarterly  to  refuel 
for  Item  4.a.4  of  Table  4.3.2-1,  HPCI  Steam 
Line  Tunnel  Temperature  -  High.  Therefore, 
the  proposed  change  is  purely  administrative 
in  nature  and  can  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety.  The  proposed  change 
corrects  Technical  Specification  pages  issued 
for  Amendment  166  for  Brunswick  Unit  1 
and  Amendment  197  for  Brunswick  Unit  2, 
regarding  NUMAC  Steam  Leak  Detection 
Equipment.  The  NRC’s  safety  evaluation  for 
Amendments  166  and  197,  dated  October  14, 
1993,  addressed  the  change  of  Channel 
Calibration  frequency  of  Item  4.a.4,  HPCI 
Steam  Line  Tunnel  Temperature  -  High  from 
quarterly  (Q)  to  refuel  (R).  Therefore,  the 
proposed  change  is  purely  administrative 
and  can  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 

NRC  Project  Director:  S.  Singh  Bajwa 
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Daiiyland  Power  Cooperative,  Docket 
No.  5(M09,  La  Crosse  Boiling  Water 
Reactor  (LACBWR),  Vernon  Coanty, 
Wisconsin 

Date  of  application  for  amendment: 
November  5, 1993  (ReCersBce  LAC- 
13320) 

Brief  descrif^on  o/  amendment:  This 
propo^  change  would  modify  the 
Tedmical  Specifications  incorporated 
in  Facility  Operating  License  No. 

45  in  accordance  with  the  requirements 
of  the  revised  10  CFR  Part  20  which 
becomes  mandatory  January  1, 1994  (56 
FR  23360).  In  addition,  this  proposed 
change  would  correct  several  editorial 
oversights  from  previous  amendments. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  S0.91(a),  the 
licensee  provided  the  results  of  its 
analysis  of  the  issue  of  no  significant 
haz^s  consideration.  The  NRC  staff 
has  reviewed  the  information  provided 
by  the  licensee  and  foimd  that  the 
licensee  cLd  not  provide  specific 
information  as  to  how  it  determined  that 
the  three  standards  of  50.92(c)  were 
satisfied.  The  NRC  staff  performed  its 
own  evaluation  of  the  proposed  change 
to  determine  if  the  thrro  standards  of 
50.92(c)  were  satisfied.  The  NRC  staffs 
no  significant  hazards  consideration 
evaluation  is  presented  below: 

1.  Will  operation  of  the  facility 
according  to  this  proposed  change 
involve  a  significant  iiKxease  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 

The  proposed  change  is  to  bring  the 
LACBWR  Technical  Specifications  into 
conformance  «vith  the  revised  10  CFR 
Part  20  and  to  correct  several  editorial 
oversights  previously  evaluated.  The 
propo^  change  has  no  afreet  on  any 
plant  operating  parameters. 
Consequently,  the  proposed  change 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Will  operation  of  the  facility 
according  to  this  proposed  change 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated? 

The  proposed  change  is  to  bring  the 
LACBWR  Technical  Specifications  into 
conformance  with  the  revised  10  CFR 
Part  20  and  to  correct  several  editcoial 
oversights  previously  evaluated.  The 
proposed  change  is  administrative  in 
nature.  Further,  the  proposed  change 
does  not  result  in  any  physical 
alteration  to  any  plant  system,  and  does 
not  result  in  any  change  in  the  method 
by  which  any  s^ty-related  system 
performs  its  functiem.  Consequently,  the 
proposed  change  does  not  create  the 


possibility  of  a  new  or  difrerent  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Will  operation  of  the  facility 
according  to  this  proposed  change 
involve  a  significant  reduction  in  a 
m^in  of  safety? 

The  margin  of  safety  is  the  difrerence 
between  the  value  of  a  critical  design, 
operating,  or  post  accident  parameter, 
and  the  value  of  the  parameter  which 
would  produce  imaoceptabie  results. 

The  proposed  change  does  not  affect 
any  hardware,  has  no  efrect  on  the 
current  operating  methodologies  or 
actions  which  gov«n  plant 
performance,  and  does  not  affect  any 
accident  analysis  parameter. 
Consequently,  the  proposed  change 
does  not  involve  a  significant  reduction 
in  a  mar^n  of  safety. 

The  NRC  staff  has  determined  based 
on  its  own  no  significant  hazards 
consideration  evaluation  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  La  Crosse  Public  Library,  800 
Main  Street,  La  Crosse,  Wisconsin 
54601 

Attorney  for  licensee:  Fritz  Schubert, 
Esquire.  Dairyland  Power  Cooperative, 
2615  East  Avenue  South,  La  C^sse, 
Wisconsin  54601 

NBC  Branch  Chief:  John  H.  Austin 

Duke  Power  Company,  et  aL,  Docket 
Nos.  50^13  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request: 
November  11, 1993 
Description  of  amendment  request: 
The  proposed  amendments  would 
consolidate  the  Quality  Verification 
Department  with  the  Nuclear 
Generation  Department  and  realign  the 
Nuclear  Safety  Review  Board  suc^  that 
it  reports  to  the  Senior  Vice-President  of 
the  Nuclear  Generation  Department. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

[1.  The  amendments  do  not  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.] 

The  proposed  revisions  to  consolidate  the 
Quality  Verification  Department  with  the 
Nuclear  Generation  Department  and  realign 
the  NSRB  (Nuclear  Safety  Review  Board] 
such  that  it  reports  to  the  Senior  Nuclear 
Officer,  change  the  reference  firmn 


Semiannual  to  Annual,  change  the  reference 
from  group  to  division,  delete  titles  of 
persons  designated  to  approve  modifications, 
clarify  the  responsibilities  of  the  Safety 
Assurance  Manager,  and  delete  the 
requirement  to  perform  an  annual 
independent  Fire  Protection  Audit  will  not 
involve  a  significant  iiicrease  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  changes  do 
not  have  any  impact  upon  the  design  or 
operation  of  any  plant  systems  or 
components. 

(2.  The  amendments  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.] 

The  proposed  revisions  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
because  the  changes  are  administrative  in 
nature  and  operation  of  Catawba,  McGuire, 
and  Oconee  Nuclear  Statiims  in  accordance 
with  these  TS  (technical  specifications]  will 
not  create  any  failure  modes  not  bounded  by 
previously  evaluated  accidents. 

(3.  The  amendments  do  not  involve  a 
significant  reduction  in  a  margin  of  safety.) 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NBC  Project  Director:  Loren  R.  Plisco, 
Acting 

Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request: 
November  11, 1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
consolidate  the  Quality  Verification 
Department  with  the  Nuclear 
Generation  Department  and  realign  the 
Nuclear  Safety  Review  Board  such  that 
it  reports  to  the  Senior  Vice-President  of 
the  Nuclear  Generation  Department. 

Basis  for  proposed  no  si^ificant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1.  The  amendments  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.] 
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The  proposed  revisions  to  consolidate  the 
Quality  Verification  Department  with  the 
Nuclear  Generation  Department  and  realign 
the  NSRB  [Nuclear  Safety  Review  Board] 
such  that  it  reports  to  the  Senior  Nuclear 
Officer,  change  the  reference  from 
Semiannual  to  Annual,  change  the  reference 
from  group  to  division,  delete  titles  of 
persons  designated  to  approve  modifications, 
clarify  the  responsibilities  of  the  Safety 
Assurance  Manager,  and  delete  the 
requirement  to  perform  an  annual 
independent  Fire  Protection  Audit  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  changes  do 
not  have  any  impact  upon  the  design  or 
operation  of  any  plant  systems  or 
components. 

[2.  The  amendments  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.] 

The  proposed  revisions  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
because  the  changes  are  administrative  in 
nature  and  operation  of  Catawba,  McGuire, 
and  Oconee  Nuclear  Stations  in  accordance 
with  these  TS  (technical  specifications]  will 
not  create  any  feilure  modes  not  bounded  by 
previously  evaluated  accidents. 

[3.  The  amendments  do  not  involve  a 
significant  reduction  in  a  margin  of  safety.] 

The  proposed  revisions  will  not  involve  a 
reduction  in  a  margin  of  safety  because  they 
are  administrative  in  nature. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NBC  Project  Director:  Loren  R.  Plisco, 
Acting 

Duke  Power  Company,  Docket  Nos.  50* 
269, 50-270  and  50-287,  Oconee 
Nuclear  Station,  Units  1, 2  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request: 
November  11, 1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
consolidate  the  Quality  Verification 
Depwrtment  with  the  Nuclear 
Generation  Department  and  realign  the 
Nuclear  Safety  Review  Board  such  that 
it  reports  to  the  Senior  Vice-President  of 
the  Nuclear  Generation  Department.  In 
addition,  the  requirement  to  conduct  an 
annual  independent  Fire  Protection 
Audit  is  deleted. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

[1.  The  amendments  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.) 

The  proposed  revisions  to  consolidate  the 
Quality  Verification  Department  with  the 
Nuclear  Generation  Department  and  realign 
the  NSRB  [Nuclear  Safety  Review  Board] 
such  that  it  reports  to  the  Senior  Nuclear 
Officer,  changer  the  reference  from 
Semiannual  to  Annual,  change  the  reference 
from  group  to  division,  delete  titles  of 
persons  designated  to  approve  modifications, 
clarify  the  responsibilities  of  the  Safety 
Assurance  Manager,  and  delete  the 
requirement  to  perform  an  annual 
independent  Fire  Protection  Audit  wdll  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  changes  do 
not  have  any  impact  upon  the  design  or 
operation  of  any  plant  systems  or 
components. 

[2.  The  amendments  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.] 

The  proposed  revisions  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
because  the  changes  are  administrative  in 
nature  and  operation  of  Catawba,  McGuire, 
and  Oconee  Nuclear  Stations  in  accordance 
with  these  TS  [technical  specifications]  will 
not  create  any  failure  modes  not  bounded  by 
previously  evaluated  accidents. 

[3.  The  amendments  do  not  involve  a 
significant  reduction  in  a  margin  of  safety.] 
The  proposed  revisions  will  not  involve  a 
reduction  in  a  margin  of  safety  because  they 
are  administrative  in  nature. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  Coimty  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  2P691 
Attorney  for  licensee:  J.  Michael 
McCarry,  HI,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC  20036 
NRC  Project  Director:  l^ren  R.  Plisco, 
Acting 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St  Charles  Parish,  Louisiana 
Date  of  amendment  request: 
November  16, 1993 
Description  of  amendment  request: 
The  proposed  amendment  would  revise 


the  Technical  Specifications  to  change 
the  periodic  test  schedule  for 
containment  Type  A  integrated  leak  rate 
tests  (ILRTs)  from  a  set  of  three  tests 
performed  at  approximately  equal 
intervals  during  each  10-year  period,  as 
specified  in  10  CFR  Part  50,  Appendix 
J,  Section  III.D,  to  one  Type  A  test 
performed  at  10-year  intervals.  The 
change  is  being  reviewed  in  conjunction 
with  a  proposed  exemption  to  Appendix 
J,  as  requested  by  the  licensee  in  a  letter 
dated  November  16, 1993. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Waterford  3  Type  A  test  history 
provides  substantial  justification  for  the 
proposed  test  schedule.  Three  type  A  tests 
have  been  performed  over  an  eight  (8)  year 
period  with  successful  results.  The  tests 
indicate  that  Waterford  3  has  a  low  leakage 
containment  and  that  the  leakage  has  never 
exceeded  24.6%  of  U-  [U  is  the  maximum 
allowed  leakage  rate  of  air  from  containment 
where  containment  is  pressurized  to  P,;  for 
Waterford  3  P,  is  44  psig.  U  for  Waterford  is 
0.50  percent  by  weight  of  the  containment  air 
per  24  hours  at  P*.] 

There  are  no  structural  mechanisms  which 
would  adversely  affect  the  structural 
capability  of  the  containment  and  that  would 
be  a  factor  in  extending  the  Type  A  test 
schedule  to  ten  years.  A  risk  impact 
assessment  was  performed,  and  a 
determination  was  made  that  there  is  no  risk 
impact  as  a  result  of  changing  the  Type  A  test 
schedule.  Therefore,  the  proposed  change 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

There  are  no  design  changes  being  made 
that  would  create  a  new  type  of  accident  or 
malfunction.  The  proposed  change  will  not 
alter  the  plant  or  the  manner  in  which  it  is 
operated.  The  change  proposes  a  change  to 
the  schedule  for  performing  the  periodic 
Type  A  test.  The  purpose  of  the  test  is  to 
provide  periodic  verification  by  test  of  the 
leaktight  integrity  of  the  primary  reactor 
containment,  and  systems  and  components 
which  penetrate  containment.  The  tests 
assure  that  leakage  through  containment  and 
systems  and  components  penetrating 
containment  will  not  exceed  the  allowable 
leakage  rate  values  associated  with 
conditions  resulting  from  an  accident.  The 
change  in  schedule  for  performing  the  Type 
A  test  will  not  adversely  affect  the 
containment  integrity  in  the  event  of  an 
accident.  Therefore,  the  proposed  change 
will  not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  is  a  change  to  the 
schedule  for  performing  the  periodic  Type  A 
tests  and  does  not  reduce  the  margin  of  safety 
assumed  in  accident  analysis  for  release  of 
radioactive  materials  frtrm  the  containment 
atmosphere  into  the  environment  or  any 
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mai^n  of  safety  preserved  by  the  Technical 
Specifications.  The  methodology,  acceptance 
criteria,  and  the  technical  specification 
leakage  limits  for  the  performance  of  the 
Type  A  tests  will  not  change,  and  the  Type 
A  tests  will  be  performed  in  accordance  with 
lOCFR  50,  Appendix  J,  and  the  Waterford  3 
licensing  basis.  Therefore,  the  proposed 
change  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  stafl'nas  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 
Attorney  for  licensee:  N.S.  Reynolds, 
Tsq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 
NRC  Project  Director:  William  D. 
Beckner 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 
Date  of  amendment  request: 

November  16, 1993 
Description  of  amendment  request: 

The  profKJsed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to 
provide  acceptable  conditions  for 
operation  when  (1)  the  core  operating 
limits  supervisory  system  (COLSS)  is  in 
service  and  neither  control  element 
assembly  calculator  (CEAC)  is  operable 
and  (2)  the  COLSS  is  out  of  service  and 
either  or  both  CEACs  are  operable. 

This  proposed  TS  change  modifies  the 
departure  from  nucleate  Imiling  ratio 
(DNBR)  margin.  Limiting  Condition  for 
Operation  (LOO)  3.2.4b  and  c,  which 
limits  the  core  p>ower  distribution  to  the 
initial  value  assumed  in  the  accident 
analyses.  Operation  within  this  LCO 
either  limits  or  prevents  potential  fuel 
cladding  failures  in  the  event  of  a 
postulated  accident  and  limits  damage 
to  the  fuel  cladding  during  an  accident 
by  ensuring  that  the  plant  is  operating 
within  acceptable  conditions  at  the 
onset  of  a  transient.  The  limiting  safety 
system  settings  and  this  LCO  are  based 
on  the  accident  analysis,  so  that 
specified  acceptable  fuel  design  limits 
(SAFDLs)  are  not  exceeded  as  a  result  of 
anticipated  operational  occurrences 
(AOOs)  and  the  limits  of  acceptable 
consequences  are  not  exceeded  for  other 
postulated  accidents. 

The  COLSS  and  core  protection 
calculators  (CPCs)  monitor  the  core 
power  distribution  on  line  and  are 
capable  of  verifying  that  the  linear  heat 
rate  (LHR)  and  DNBR  do  not  exceed 
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their  limits.  The  COLSS  performs  this 
function  by  continuously  monitoring 
the  core  power  distribution  and 
calculating  core  power  operating  limits 
corresponding  to  the  allowable  peak 
LHR  and  DNBR.  The  CPCs  perform  this 
function  by  continuously  calculating  an 
actual  value  of  DNBR  and  LHR  for 
comparison  with  the  respective  trip 
setpoints.  CEACs  monitor  CEA  position. 
Should  a  CEA  deviate  from  its  subgroup 
position,  the  CEACs  will  transmit  an 
appropriate  “penalty”  factor  to  the 
CPCs. 

The  COLSS  is  normally  used  to 
monitor  DNBR  margin.  When  at  least 
one  CEAC  is  operable,  TS  3.2.4a 
provides  enough  margin  to  DNB  to 
accommodate  the  limiting  AOO  without 
failing  the  fuel.  When  neither  CEAC  is 
operable,  the  CPCs  lack  the  CEA 
position  information  necessary  to 
ensure  a  reactor  trip  when  necessary.  In 
this  case  TS  3.2.4b  requires  the  COLSS 
calculated  core  power  to  be  reduced  to 
ensure  that  the  limiting  AOO  will  not 
result  in  fuel  failure.  Currently,  TS 
3.2.4b  requires  that  the  COLSS 
calculated  power  be  maintained  at  13% 
below  the  CX)LSS  calculated  power 
operating  limit  to  compensate  for  the 
potential  error  in  the  CPC  DNBR 
calculation.  The  proposed  revision 
would  increase  this  required  adjustment 
to  16%,  which  is  more  restrictive  than 
the  present  value. 

In  instances  when  the  COLSS  is  out 
of  service,  but  either  or  both  CEACs  are 
operable,  TS  3.2.4c  states  that  the  DNBR 
operating  margin  shall  be  maintained  by 
comparing  the  DNBR  indicated  on  any 
operable  CPC  channel  with  the 
allowable  value  from  TS  Figure  3.2-2. 
Whenever  the  COLSS  is  out  of  service, 
the  CPCs  are  used  to  perform  the  same 
monitoring  function.  However,  the  extra 
conservatisms  built  into  the  CPCs  for 
transient  protection  are  not  ail  required 
when  the  CPCs  are  being  used  for 
monitoring.  In  order  not  to  affect  the 
CPC  transient  protection,  these 
conservatisms  are  not  taken  from  the 
CPC,  but  are  credited  in  the  COLSS  out- 
of-service  limits  in  Figure  3.2-2.  A 
reevaluation  of  the  limiting  AOOs  has 
verified  that,  by  maintaining  the  margin 
in  the  proposed  Figure  3.2-2,  sufficient 
margin  exists  to  ensure  that  the  limiting 
Cycle  7  AOO  will  not  result  in  fuel 
failure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

For  the  case  when  neither  CEAC  is 
operable  but  COLSS  is  in  service,  the  CPCs 
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assume  a  preset  CEA  configuration  and  can 
not  obtain  the  required  CEA  position 
information  to  ensure  the  SAFDL  on  DNBR 
will  not  be  violated  during  an  AOO.  Thus,  as 
a  result  of  limiting  AOOs  for  Cycle  7, 
Specification  3.2.4b  requires  that  core  power 
be  reduced  to  a  value  16%  less  than  the 
current  COLSS  calculated  power  operating 
limit.  This  ensures  the  limiting  AOb  will  not 
result  in  a  violation  of  SAFDLs.  The 
proposed  revision  to  Figure  3.2-2  accounts 
for  the  situation  when  COLSS  is  out  of 
service  but  at  least  one  CEAC  is  operable.  In 
this  case,  the  Cycle  7  safety  analysis  has 
shown  that  by  maintaining  the  CPC 
calculated  DNBR  above  the  value  shown  in 
the  figure,  the  limiting  AOO  will  not  result 
in  a  violation  of  the  SAFDLs.  Therefore,  the 
proposed  change  will  not  significantly 
increase  the  probability  or  consequences  of 
any  accident  previously  evaluated. 

The  proposed  changes  are  primarily  a 
result  of  changes  in  Cycle  7  core  parameters. 
These  changes  do  not  involve  any  change  to 
any  equipment  or  manner  in  which  the  plant 
will  be  operated.  These  changes  further 
restrict  the  plant  operation  when  either 
COLSS  or  both  CEACs  are  out  of  service. 
Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  intent  of  this  Specification  is  to  ensure 
that  there  is  always  sufficient  margin  to  DNB 
such  that  the  CPCs  can  mitigate  the 
consequences  of  the  most  limiting  AOO  prior 
to  a  violation  of  the  SAFDLs.  Generally,  this 
margin  is  continuously  monitored  by  COLSS; 
however,  if  COLSS  is  out  of  service,  but  at 
least  one  CEAC  is  operable,  the  limitation  on 
CPC  calculated  DNBR  (as  a  function  of  ASI 
(axial  shape  index))  shown  in  Figure  3.2-2 
represents  a  conservative  envelope  of 
operating  conditions  consistent  with  the 
Cycle  7  safety  analysis  assumptions.  This 
band  of  operating  conditions  has  been 
analytically  demonstrated  to  maintain  an 
acceptable  minimum  DNBR  through  all 
AOOs.  On  the  other  hand,  for  the  case  when 
COLSS  is  in  service,  but  neither  CEAC  is 
operable,  the  proposed  change  will  ensure 
that  the  limiting  AOO  will  not  result  in  a 
violation  of  SAFDLs.  Therefore,  the  proposed 
changes  will  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NRC  Project  Director:  William  D. 
Beckner 
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GPU  Nuclear  Corporation,  et  al., 

Docket  No.  50*289,  Three  Mile  Idand 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request: 

December  2, 1993 
Description  of  amendment  request: 

The  purpose  of  the  request  is  to  change 
the  plant  Technical  Specifications  TrS] 
to  remove  the  limiting  conditions  for 
operation  and  surveillance  requirements 
for  the  chlorine  detection  system.  TMI- 
1  removed  the  gases  Chlorination 
System  for  the  Circulating  Water  and 
River  Water  Systems.  This  modification 
eliminated  the  need  for  a  Chlorine 
Dectection  System  (CDS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated.  The  TS  requirements  assured  the 
operability  of  the  CDS  in  the  event  of  an  on¬ 
site  chlorine  release  from  a  one  ton  cylinder. 
These  TS  requirements  reduced  the 
probability  and  the  consequences  of  a 
radiological  accident  which  may  result  from 
an  incapacitation  of  control  room 
operatorsafter  entry  of  chlorine  into  the 
control  room.  With  the  removal  and  the 
restriction  on  delivery  of  one  ton  chlorine 
cylinders,  this  postulated  event  is  no  longer 
credible,  and  there  is  a  decrease  in  the 
probability  of  a  radiological  accident 

2.  Operation  of  the  fKility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  TS  requirements 
associated  with  the  CDS  were  for  the  on-site 
release  of  chlorine  from  a  one  ton  cylinder. 
These  cylinders  are  removed  and  prohibited 
from  the  TMl-1  site.  These  actions  preclude 

a  significant  on-site  release  of  chlorine  which 
could  affect  the  control  room  operators. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  purpose  of  the  TS  requirements 
was  to  maintain  operability  of  the  CDS  in  the 
event  of  on-site  release  from  a  one  ton 
chlorine  cylinder.  Since  chlorine  cylinders 
greater  than  150  pounds  are  prohibited  on¬ 
site,  the  TS  requirements  for  chlorine 
detection  are  no  longer  required,  and  their 
removal  will  not  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standa^  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Boom 
location:  Government  Publications 
Section,  ^te  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1601,  Harrisburg. 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 

Jr.,  Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW,, 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

Houston  Lighting  &  Power  Company, 

City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50*498  and  50*499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 

November  23, 1993 
Description  of  amendment  request: 

The  licensee  proposes  to  modify  the 
South  Texas  Project,  Units  1  and  2, 
Technical  Specification  3/4.8. 1.1,  “A.C 
Sources,”  to  modify  the  action 
statements  and  surveillance 
requirements  for  testing  of  the  standby 
diesel  generator.  This  amendment 
would  incorporate  the 
recommendations  of  NRC  Generic  Letter 
(GL)  93-05,  “Line-Item  Technical 
Specifications  Improvements  To  Reduce 
Surveillance  Requirements  For  Testing 
During  Power  Operation,”  dated 
September  27, 1993. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  seeks  to  eliminate 
the  unnecessary  testing  of  an  operable 
Standby  Diesel  Generator  (SDG).  Technical 
Specification  (TS)  3.8.1. 1  Actions  a.  and  e. 
require  all  operable  SDGs  be  started  as  a 
demonstration  of  operability  whenever  one 
or  more  of  the  offsite  AC  [alternating  current) 
power  sources  is  declared  inoperable.  The 
inoperability  of  an  offsite  AC  power  source 
has  no  effect  on  the  reliability  of  a  SDG. 
Deleting  this  requirement  does  not  affect  the 
design  or  performance  characteristics  of  the 
SDGs.  Therefore,  the  SDGs  maintain  their 
ability  to  perform  their  design  function. 

TS  3.8.1.1  Actions  b.  and  c.  require  ail 
remaining  operable  SDGs  be  started  as  a 
demonstration  of  operability  whenever  one  of 
tlie  SDG  is  declared  inoperable  except  for 
preplanned  preventive  maintenance  or 
testing.  The' proposed  amendment  would 
expand  the  testing  exclusion  to  include  an 
inoperable  support  system  and  an 
independently  testable  component  in 
addition  to  preplanned  preventive 
maintenance  and  testing.  The  proposed 


amendment  would  also  eliminate  the  testing 
requirement  of  the  remaining  operable  SDGs, 
when  a  SDG  is  declared  inoperable,  unless 
there  is  cause  to  believe  a  potential  commmi 
mode  failure  exists  for  the  remaining  SOGs. 
The  normal  TS  surveillance  testing  schedule 
assures  that  operable  SDG(s)  are  capable  of 
performing  their  intended  safety  fimctions.  A 
failure  of  one  SDG  does  not  reduce  the 
reliability  of  another,  otherwise  operable 
SDG.  Deleting  this  requirement  does  not 
affect  the  design  or  performance 
characteristics  of  the  SDGs,  once  a  conunon 
mode  failure  has  been  dismissed.  Therefore, 
the  SDGs  maintain  their  ability  to  perform 
their  design  function. 

2.  The  ^Noposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  elimination  of  these  unnecessary  tests 
does  not  affect  the  design  bases  of  the  SDGs, 
or  any  of  the  accident  evaluations  involving 
the  SDGs.  The  SDGs  are  designed  to  provide 
electrical  power  to  the  equipment  important 
for  safety  during  all  modes  and  plant 
conditions  following  a  loss  of  offsite  power. 
The  test  schedule  established  in  accordance 
with  GL  84-15  ["Proposed  Staff  Actions  To 
Improve  and  Maintain  Diesel  Generator 
Reliability”)  assures  that  operable  SOGs  are 
capable  of  performing  their  intended  safety 
function.  Therefore,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

Since  the  proposed  change  does  not  affect 
the  design  bases,  accident  analysis,  reliability 
or  capability  of  the  SDGs  to  perform  their 
intended  safety  function,  this  change  does 
not  involve  any  reduction  in  a  margin  to 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Boom 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Newman  &  Holtzinger, 
P.C.,  1615  L  Street,  NW,  Washington, 
DC  20036 

NBC  Project  Director:  Suzanne  C. 
Black 

Indiana  Michigan  Power  Company, 
Docket  No.  50*315,  Donald  C  Cook 
Nuclear  Plant,  Unit  No.  1,  Berrien 
County,  Michigan 

Date  of  amendment  request: 
December  15, 1993.  This  submittal 
supersedes  a  previous  submittal  dated 
March  10, 1993. 

Description  of  amendment  request: 
The  proposed  amendment  would 
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implement  interim  tube  plugging 
criteria  for  the  tube  support  plate 
elevation  outer  diameter  stress  corrosion 
cracking  for  cycle  14. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  Ck'R  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  Donald  C  Cook  Nuclear 
Plant  Unit  1  in  accordance  with  the  proposed 
license  amendment  does  not  involve  a 
signihcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Testing  of  model  boiler  specimens  for  free 
span  tubing  (no  TSP  restraint)  at  room 
temperature  conditions  shows  burst 
pressures  in  excess  of  5000  psi  for 
indications  of  ODSCC  with  voltage 
measurements  as  high  as  19  volts.  Burst 
testing  performed  on  pulled  tubes  from  Cook 
Nuclear  Plant  Unit  1  with  up  to  a  2.02  volt 
indication  shows  measured  burst  in  excess  of 
10,000  psi  at  room  temperature.  Correcting 
for  the  effects  of  temperatiue  on  material 
properties  and  minimum  strength  levels  (as 
the  burst  testing  was  done  at  room 
temperature),  tube  burst  capebility 
significantly  exceeds  the  RG  1.121  criterion 
requiring  the  maintenance  of  a  margin  of  3 
times  normal  operating  pressure  difrerential 
on  tube  burst.  The  3  times  normal  operating 
pressure  differential  for  the  Cook  Nuclear 
Plant  Unit  1  steam  generators  corresponds  to 
4275  p>si.  Based  on  the  existing  data  base,  this 
criterion  is  satisfied  with  7/8"  diameter 
tubing  with  bobbin  coil  indications  with 
signal  amplitudes  less  than  4.9  volts, 
regardless  of  the  indicated  depth 
measurement.  A  1.0  volt  plugging  criteria 
compares  favorably  with  the  structural  limit 
considering  the  previously  calculated  growth 
rates  for  ODSCC  within  the  Cook  Nuclear 
Plant  Unit  1  steam  generators.  Considering  a 
voltage  increase  of  0.4  volts,  and  adding  a 
20%  NDE  uncertainty  of  0.20  volts  (90% 
Cumulative  Probability)  to  the  IPC  of  1.0 
volts  results  in  an  EOC  voltage  of 
approximately  1.6  volts  for  Cycle  14 
op>eration.  A  3.3  volt  safety  margins  implied 
(4.9  structural  limit  - 1.6  volt  ECXI  -  3.3  volt 
margin).  This  ECXZ  voltage  compares 
favorably  with  the  Structural  Limit  of  4.9 
volts. 

For  the  voltage/burst  correlation,  the  EOC 
structural  limit  is  supported  by  a  voltage  of 
4.9  volts.  A  3.1  volt  B(X)  repiair  limit 
confirms  the  structural  limit  when  40% 
growth  and  20%  uncertainty  are  applied  to 
the  repair  limit.  This  repair  limit  will  be 
applied  for  Cycle  14  irc  implementation  to 
repair  bobbin  indication  greater  than  3.1 
volts  indepiendent  of  RPC  confirmation  of  the 
indication. 

The  conse'^^^itism  of  this  repiair  limit  is 
shown  by  th»  HOC  12  (Summer  1992)  eddy 
current  data  The  overall  average  voltage 
growth  was  de»ermined  to  be  only  2.2%,  with 
a  12%  averaee  voltage  growth  for  indications 
less  than  0.76  volt  BOC  and  a  1%  average 
voltage  growth  for  indication  >0.75  volt  at 
the  BOC  In  addition,  the  Cycle  12  maximum 


observed  voltage  increase  was  found  to  be 
0.49  volts,  and  occurred  in  a  tube  initially 
<1.0  BOC  In  accordance  with  the  technical 
spiecifrcation  requirements,  the  applicability 
of  Cycle  13  growth  rates  for  Cycle  14 
opieration  will  be  confirmed  prior  to  return  to 
pxiwer  of  Cook  Nuclear  Plant  Unit  1.  Similar 
large  structural  mai^ns  are  anticipiated. 

As  stated  previously,  TSP  proximity  to  the 
tubes  will  prevent  tulM  burst  during  all  plant 
conditions.  Test  data  indicates  that  tube  burst 
cannot  occur  within  the  TSP,  even  for  tubes 
which  have  100%  through-wall  EDM 
notches,  0.75  inch  long,  provided  that  the 
TSP  is  adjacent  to  the  notched  area. 

Therefore,  a  more  realistic  assessment  of  tube 
opierability  should  be  pierformed  against  the 
RG  1.121  loading  requirements  during 
accidents  SLB  conditions,  since  the  TSP  has 
the  potential  to  deflect  during  blowdown 
following  a  main  SLB,  thereby  uncovering 
the  intersection.  At  the  ASME  Code 
recommended  faulted  condition  loading  of 
3657  psi  (2560  psi/0.7)  structural  integrity  is 
provided  for  bobbin  voltage  indications  of  a 
minimum  of  9.6  volts.  The  repair  limit  based 
on  the  structural  limited  conservative  SLB 
conditions  would  be  6.0  volts  (compared  to 
a  3.1  volt  rep)air  limit  for  a  structural  limit 
based  on  the  3ldeltalP  burst  capability 
voltage). 

Only  three  indications  of  ODSCC  have 
been  reported  to  have  op}erating  leakage,  and 
all  three  have  been  in  Europ>ean  plants.  No 
field  leakage  has  been  repiorted  at  other 
plants  frtim  tubes  with  indications  of  a 
voltage  level  of  under  7.7  volts  (from  3/4” 
tubing).  Relative  to  the  expiected  leakage 
during  accident  condition  loadings,  it  has 
been  previously  established  that  a  piostulated 
main  SLB  outside  of  containment  but 
upistream  of  the  MSIV  represents  the  most 
limiting  radiological  condition  relative  to  the 
IPC.  In  suppwrt  of  implementation  of  the  IPC, 
it  will  be  determined  whether  the 
distribution  of  cracking  indications  at  the 
TSP  intersections  at  the  EOC  14  aite  projected 
to  be  such  that  primary  to  secondary  leakage 
would  result  in  site  boundary  doses  within 
a  small  fraction  of  the  10  CFR  100  guidelines. 
The  SLB  leakage  rate  calculation 
methodology  prescribed  in  Section  3.3  of 
draft  NUREG-1477  will  be  used  to  calculate 
EOC  14  leakage.  Due  to  the  relatively  low 
voltage  growth  rates  at  Cook  Nuclear  Plant 
Unit  1  and  the  relatively  small  number  of 
indications  affected  by  the  IPC,  SLB  leakage 
prediction  p)er  draft  NUREG-1477  is  exp>ected 
to  be  less  than  the  acceptance  limit  of  1.0 
gpm  in  the  faulted  loop  and  far  below  the 
conservatively  calculated  SRP  based 
allowable  value  of  120  gpm  in  the  faulted 
loop.  The  NRC  leakage  rate  calculation 
methodology  applies  a  98%  confidence  limit 
on  leakage  that  is  independent  of  voltage. 
This  method  for  calculating  SLB  leakage  is 
conservative  as  it  assumes  no  correlations 
exists  between  SLB  leakage  and  bobbin  probe 
voltage.  Tube  pull  results  frtim  Cook  Nuclear 
Plant  Unit  1  indicate  that  tube  wall 
degradation  of  greater  than  40%  through-wall 
was  detectable  either  by  the  bobbin  or  RPC 
probe.  The  tube  with  maximum  through-wall 
pienetration  of  56%  (42%  average)  had  a 
voltage  of  2.02  volts.  This  indication  also  was 
the  largest  recorded  bobbin  voltage  from  the 


EOC  12  eddy  current  data.  All  burst  tested 
tube  intersections  had  degradation  depths  of 
40%  to  56.  %  (actual)  deep  and  all  were 
detected  by  both  probes,  with  all  bobbin 
voltage  grater  than  or  equal  to  1.0.  Since  the 
criteria  requires  the  plugging  of  >1.0  volt 
bobbin  indications  with  confirmed  RPC  calls, 
using  the  Ckiok  Nuclear  Plant  Unit  1  pulled 
tube  destructive  examination  results,  it  is 
reasonable  that  no  indications  of  degradation 
greater  than  40%  to  56%  deep  with  an  ability 
to  influence  tube  burst  capability  were  left  in 
service.  Since  the  majority  of  the  EOC  14 
indications  at  Cook  Nuclear  Unit  1  are 
expiected  to  be  below  this  level,  the  inclusion 
of  all  IPC  intersections  into  the  leakage 
calculation  is  exceptionally  conservative. 

Therefore,  as  re-implementation  of  the  1.0 
volt  IPC  during  Cycle  14  does  not  adversely 
affect  steam  generator  tube  integrity  and 
results  in  acceptable  dose  consequences,  the 
projxised  amendment  does  not  result  in  any 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  within 
the  Cook  Nuclear  Plant  Unit  1  FSAR. 

2.  The  propxised  license  amendment  does 
not  create  the  piossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Implementation  of  the  proposed  steam 
generator  tube  IPC  does  not  introduce  any 
significant  changes  to  the  plant  design  basis. 
Use  of  the  criteria  does  not  provide  a 
mechanism  which  could  result  in  a  tube 
rupture  outside  of  the  region  of  the  TSP 
elevations;  no  ODSCC  is  occurring  outside 
the  thickness  of  the  TSPs.  Neither  a  single  or 
multiple  tube  rupture  event  would  be 
expiected  in  a  steam  generator  in  which  the 
plugging  criteria  has  been  applied  (during  all 
plant  conditions). 

Specifically,  Cook  Nuclear  Plant  will 
continue  to  implement  a  maximum  leakage 
rate  limit  of  150  gpd  (0.1  gpm)  pier  steam 
generator  to  help  preclude  the  potential  for 
excessive  leakage  during  all  plant  conditions. 
The  Cycle  14  Technical  Spieciflcation  limits 
on  primary  to  secondary  leakage  at  operating 
conditions  is  a  maximum  of  0.4  gpm  (600 
gpd)  for  all  steam  generators,  or,  a  maximum 
of  150  gpid  for  any  one  steam  generator.  The 
RG  1.121  criterion  for  establishing 
opierational  leakage  rate  limits  that  require 
plant  shutdown  are  based  upon  leaks-before- 
break  consideration  to  detect  a  free  spian 
crack  before  pxitential  tube  rupture.  The  150 
gpd  limit  should  provide  for  leakage 
detection  and  plant  shutdown  in  the  event  of 
the  occurrence  of  an  unexpiected  single  crack 
resulting  in  leakage  that  is  associated  with 
the  longest  p)ermissible  crack  length.  RG 
1.121  acceptance  criteria  for  establishing 
op>erating  leakage  limits  are  based  on  leak- 
before-break  considerations  such  that  plant 
shutdown  is  initiated  if  the  leakage 
associated  with  the  longest  p)ermissible  crack 
is  exceeded.  The  longest  p)ermissible  crack  is 
the  length  that  provides  a  safety  factor  of  3 
against  bursting  at  normal  op}erating  pressure 
differential.  A  voltage  amplitude  of  4.9  volts 
for  typical  ODSCC  correspmnds  to  meeting 
this  tube  burst  requirement  at  a  lower  95% 
prediction  limit  on  the  burst  correlation 
coupled  with  95/95  LTL  material  properties. 
Alternate  crack  morphologies  can  correspond 
to  4.9  volts  so  that  a  unique  crack  length  is 
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not  defied  by  the  burst  pressure  versus 
voltage  correlation.  Consequently,  typical 
burst  pressure  versus  through-wall  crack 
length  correlations  are  used  below  to  define 
the  “longest  permissible  crack"  for 
evaluating  operating  leakage  limits. 

At  current  plant  conditions,  the  single 
through-wall  crack  lengths  that  result  in  tube 
burst  at  3  times  normal  operating  pressure 
differential  and  SLB  conditions  are  0.44  inch 
and  0.84  inch,  respectively.  A  leak  rate  of  150 
gpd  will  provide  for  detection  of  0  42  inch 
long  cracks  at  nominal  leak  rates  and  0.61 
inch  long  cracks  at  the  lower  95%  confidence 
level  leak  rates.  Since  tube  burst  is  precluded 
during  normal  operation  due  to  the  proximity 
of  the  TSP  to  the  tube  and  the  potential  for 
the  crevice  to  become  uncover^  during  SLB 
conditions,  the  leakage  from  the  maximum 
permissible  crack  must  preclude  tube  burst  at 
SLB  conditions.  Thus,  the  150  gpd  limit 
provides  for  plant  shutdown  prior  to 
reaching  critical  crack  lengths  for  SLB 
conditions. 

3.  The  proposed  license  amendment  does 
not  involve  a  signiBcant  reduction  in  margin 
of  safety. 

The  use  of  the  voltage  based  bobbin  probe 
interim  TSP  elevation  plugging  criteria  at 
Cook  Nuclear  Plant  Unit  1  is  demonstrated  to 
maintain  steam  generator  tube  integrity 
commensiuate  with  the  criteria  of  Regulatory 
Guide  1.121.  RG  1.121  describes  a  method 
acceptable  to  the  NRC  staff  for  meeting  GDCs 
14, 15,  31,  and  32  by  reducing  the  probability 
or  the  consequences  of  steam  generator  tube 
rupture.  This  is  accomplished  by 
determining  the  limiting  conditions  of 
degradation  of  steam  generator  tubing,  as 
established  by  inservice  inspection,  for 
which  tubes  with  unacceptable  cracking 
should  be  removed  from  service.  Upon 
implementation  of  the  criteria,  even  under 
the  worst  case  conditions,  the  occurrence  of 
ODSOC  at  the  TSP  elevations  is  not  expected 
to  lead  to  a  steam  generator  tube  rupture 
event  during  normal  or  faulted  plant 
conditions.  The  EOC 14  distribution  of  crack 
indications  at  the  TSP  elevations  will  be 
confiimed  to  result  in  acceptable  primary  to 
secondary  leakage  during  all  plant  conditions 
and  that  radiological  consequences  are  not 
adversely  impacted. 

In  addressing  the  combined  effects  of 
LOCA  *  SSE  on  the  steam  generator 
component  (as  required  by  GDC  2).  it  has 
been  determined  that  tube  collapse  may 
occur  in  the  steam  generators  at  some  plants. 
This  is  the  case  as  the  TSPs  may  become 
deformed  as  a  result  of  lateral  loads  at  the 
wedge  supports  at  the  periphery  of  the  plant 
due  to  the  combined  effects  of  the  LOCA 
rarefaction  wave  and  SSE  loadings.  Then,  the 
resulting  pressure  differential  on  the 
deform^  tubes  may  cause  some  of  the  tubes 
to  collapse. 

There  are  two  issues  associated  with  steam 
generator  tube  collapse.  First,  the  collapse  of 
steam  generator  tubing  reduces  the  RCS  flow 
area  th^gh  the  tubes.  The  reduction  in  flow 
are  increases  the  resistance  to  flow  of  steam 
from  the  core  during  a  LOCA  which,  in  turn, 
may  potentially  increase  peak  clad 
temperature  (FCT).  Second,  there  is  a 
potential  that  partial  through-wall  cracks  in 
tubes  could  progress  to  through-wall  cracks 
during  tube  deformation  or  collapse. 


Consequently,  since  the  leak-befbre-break 
methodology  is  applicable  to  the  Cook 
Nuclear  Plant  Unit  1  reactor  coolant  loop 
piping,  the  probability  of  breaks  in  the 
primary  loop  piping  is  sufficiently  low  that 
they  need  not  be  considered  in  the  structural 
design  of  the  plant.  The  limiting  IXXIA  event 
becomes  either  the  accumulator  line  brake  or 
the  pressurizer  surge  line  break.  LOCA  loads 
for  the  primary  pipe  breaks  were  used  to 
bound  the  Cook  Nuclear  Plant  Unit  1  smaller 
breaks.  The  results  of  the  analysis  using  the 
larger  break  inputs  show  that  the  LOCA  loads 
were  found  to  be  of  insufficient  magnitude  to 
result  in  steam  generator  tube  collapse  or 
significant  deformatioiL 
Addressing  RG  1.83  consideration, 
implementation  of  the  bobbin  probe  voltage 
based  interim  tube  plugging  criteria  of  1.0 
volt  is  supplemented  by  the  following: 
enhanced  eddy  current  inspection  guidelines 
to  proved  consistency  in  voltage 
normalization,  a  100%  eddy  current 
inspection  sample  size  at  the  TSP  elevations, 
and  RPC  inspection  requirements  as  outlined 
in  the  technical  specifications  and  Appendix 
A  “NDE  Data  Acquisition  and  Analysis 
Guidelines”  (Attachment  6). 

As  noted  previously,  implementation  of 
the  TSP  elevation  plugging  criteria  will 
decrease  the  numl^r  of  tubes  which  must  be 
repaired.  The  installation  of  steam  generator 
tube  plugs  reduce  the  RCS  flow  margin. 

Thus,  implementation  of  the  alternate 
plugging  criteria  will  maintain  the  margin  of 
flow  that  would  otherwise  be  reduced  in  the 
.  event  of  increased  tube  plugging. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  license  amendment  request  does 
not  result  in  a  significant  reduction  in  margin 
with  respect  to  plant  safety  as  defined  in  the 
Final  Safety  Analysis  Report  or  any  of  the 
plant  Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazanis  consideration. 

Local  Public  Document  Room 
location:  Leaks  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085 
Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037 
NRC  Project  Director:  A  Randolph 
Blough,  Acting 

Indiana  Michigan  Power  Company, 
Docket  Noa.  SO-SIS  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 
Date  of  amendment  requests: 
November  15, 1993 
Description  of  amendment  requests: 
The  proposed  amendments  delete 
certain  Limiting  Conditions  for 
Operation,  Actions,  and  Surveillance 
Requirements  for  Reactor  C^oolant 


System  Pressure  Isolation  Valves  in  the 
Technical  Specifications.  The  Technical 
Specifications  for  these  Reactor  Coolant 
System  Pressvire  Isolation  Valves  were 
added  by  Order  dated  April  20, 1981. 

This  Order  was  prompted  by  concerns 
for  an  interfacing  system  loss-of-coolant 
accident  as  identified  in  the  Reactor 
Safety  Study  (WASH-1400).  The 
proposed  Technical  SpeciBcation 
change,  by  inference,  also  requests 
rescission  of  the  April  20, 1981  Order. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Per  10  CFR  50.92,  a  proposed  amendment 
to  an  operating  license  will  not  involve  a 
significant  hazards  consideration  if  the 
proposed  amendment  satisfies  the  following 
thrm  criteria: 

1.  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  analyzed, 

2.  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  an  accident 
previously  analyzed  or  evaluated,  or 

3.  Does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Criterion  1 

The  ISLCXIA  is  not  one  of  the  accidents 
previously  analyzed  in  Chapter  14,  Safety 
Analysis,  of  the  Cook  Nuclear  Plant  Updated 
Final  Safety  Analysis  Report.  Chapter  14 
analyzes  the  large  break  LOCA  in  Section 
14.3.1,  and  “loss  of  reactor  coolant  from 
small  ruptured  pipes  or  from  cracks  in  large 

Eipes  which  actuates  the  ECCS”,  or  small 
reak  LOCA  in  Section  14.3.2.  Therefore, 
deleting  from  the  Technical  Specifications 
the  Reactor  Coolant  System  pressure 
isolation  valves  in  Table  3.4-0,  will  not 
increase  the  probability  or  the  consequences 
of  the  large  break  or  the  small  break  LOCAs 
previously  analyzed  for  the  Cook  Nuclear 
Plant. 

Criterion  2 

The  Reactor  Coolant  System  pressure 
isolation  valves  in  Table  3.4-0  of  the 
Technical  Specifications  were  added  because 
WASH-1400  identified  the  ISLCXA  as  a 
significant  contributor  to  core  damage 
fr^uency.  Deletion  of  the  subject  valves  from 
the  Technical  Specifications  and  reliance  on 
the  testing  requirements  mandated  by  the  In- 
Service  Testing  Program  of  ASME  XI  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  the  large  break  or  the 
small  break  LOCAs  previously  analyzed  for 
the  Cook  Nuclear  Plant 
Criterion  3 

Deleting  the  Reactor  Coolant  System 
pressure  isolation  valves  from  the  testing 
requirements  in  Table  3.4-0  of  the  Technical 
Specifications  vnll  result  in  these  valves  only 
being  tested  on  a  refueling  outage  frequency 
as  part  of  the  ASME  B&PV  Code  Section  XI 
1ST  Program.  This  somewhat  reduced  testing 
frequency  will  result  in  a  slight  increase  in 
the  ISLOCA  contribution  to  core  damage 
frequency  of  5.4%,  from  lower  5.00E-oi^ 
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reactor  year  to  mid  5.00E-08/reactor  year. 

This  insignificant  increase  will  not  affect  the 
overall  core  damage  frequency  of  6.26E-05/ 
reactor  year.  Therefore,  it  is  concluded  that 
the  proposed  deletion  of  the  Reactor  Coolant 
System  pressure  isolation  valves  in  Table  3.4- 
0  of  the  Technical  Specifications,  as  well  as 
the  proposed  deletion  of  the  portions  of  the 
Technical  Specifications  that  are  affected  by 
Table  3.4-0,  will  not  result  in  a  significant 
reduction  in  the  margin  of  safety  that  exists 
at  Cook  Nuclear  Plant  to  prevent  an  ISLOCA 
or  to  mitigate  the  consequences  of  an 
ISLOCA. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  O'R  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Hoorn 
location:  Maud  Preston  Palenske- 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037 

NEC  Project  Director:  A.  Randolph 
Blou^,  Acting 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-133,  Humboldt  Bay 
Power  Plant,  Unit  3,  Humboldt  County, 
California 

Date  of  application  for  amendment: 
October  8, 1993  (Reference  LAR  93-02) 

Brief  description  of  amendment:  This 
Licensee  Amendment  Request  (LAR) 
proposes  to  revise  the  Humboldt  Bay 
Power  Plant  (HBPP),  Unit  3,  Technical 
Specifications  (TS)  by  deleting  Figure  11- 
2  in  Section  n,  "Site,”  by  deleting  the 
Restricted  Area  boundary  line  in  Figure 
V-3,  Section  V,  "Monitoring  Systems,” 
by  incorporating  a  title  change  into 
S^tion  Vn,  "Administrative  Controls,” 
and  by  revising  Figure  VlI-2,  "Plant 
Staff  Organization.”  The  proposed 
changes  are  in  response  to  the  revised 
10  CFR  Part  20  wMch  becomes 
mandatory  on  January  1, 1994  (56  FR 
23360).  The  specific  TS  changes 
proposed  are  as  follows: 

(1)  Page  V,  Figures  -  delete  reference 
to  Figure  n-2. 

(2)  Page  II-l,  Section  II.B,  Plant  Areas 
-  change  "is  shown  in  Figure  n-2”  to 
"shall  be  defined  in  plant  procedures.” 

(3)  Page  n-3.  Section  n  -  delete  Figure 

n-2. 

(4)  Page  V-14,  Section  V  -  delete  the 
Restrict^  Area  boundary  line  from 
Figure  V-3,  "HBPP  Groundwater 
Monitoring  Systems  Wells,”  to  be 
consistent  with  item  3  above. 

(5)  Page  Vn-5,  Section  Vn.C2.e, 
Supervisor  of  Maintenance  -  change  the 


title  from  “Supervisor  of  Maintenance” 
to  "Maintenance  Planner.” 

(6)  Page  Vn-10,  Section  VII.D.l.b., 
Membership,  List  of  minimum 
membership  -  replace  “Supervisor  of 
Maintenance”  with  “Maintenance 
Planner.” 

(7)  Page  Vn-31,  Section  VII,  Figure  Vn-2, 
Plant  Staff  Organization  -  replace 
“Maintenance  Supervisor”  with 
“Maintenance  Planner.” 

(8)  Page  VII-31,  Section  VII,  Figure 
VII-2,  Plant  Staff  Organization  -  both  the 
Mechanical  Foreman  and  the 
Instrument/Electrical  Foreman  report 
directly  to  the  Plant  Manager,  not  to  the 
"Maintenance  Plaimer,”  as  previously 
shown. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

A  change  to  the  defined  restricted  area  has 
no  affect  on  any  plant  operating  parameters. 
Consequently,  a  change  to  the  defined 
restricted  area  will  not  affect  the  probability 
or  consequences  of  an  accident  occurring. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  revisions  to  the  HBPP  TS  are 
administrative  in  nature.  Further,  the 
proposed  changes  would  not  result  in  any 
physical  alteration  to  any  plant  system,  and 
there  would  not  be  a  change  in  the  method 
by  which  any  safety-related  system  performs 
its  function. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frxim  any  accident 
previously  evaluated. 

c  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  revisions  to  the  HBPP  TS  do 
not  affect  the  margin  of  safety  of  any  accident 
analysis  since  they  do  not  affect  the 
parameters  for  any  accident  analysis,  and 
have  no  effect  on  the  current  operating 
methodologies  or  actions  which  govern  plant 
performance. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
'Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 


Local  Public  Document  Boom 
location:  Humboldt  County  Library,  636 
F  Street,  Eureka,  California  95501 
Attorney  for  licensee:  Christopher  J 
Warner,  Esq.,  Pacific  Gas  &  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120 
NBC  Branch  Chief:  John  H.  Austin 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  October 
29, 1993 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Limerick  Generating  Station,  Units  1 
and  2,  Technical  Specifications  to 
eliminate  the  Main  Steam  Line 
Radiation  Monitoring  System  high 
radiation  trip  function  for  initiating  1) 
an  automatic  reactor  scram  and 
automatic  closure  of  the  Main  Steam 
Line  Isolation  Valves,  and  2)  automatic 
closure  of  the  Main  Steam  Line  drain 
valves,  and  Main  Steam  and  Reactor 
Water  Sample  line  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specification 
(TS)  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  TS  changes  involve 
eliminating  the  Main  Steam  Line  Radiation 
Monitoring  (MSLRM)  system  high  radiation 
trip  function  for  initiating  an  automatic 
reactor  scram  and  automatic  closure  of  the 
Main  Steam  Line  Isolation  Valves  (MSIVs), 
Main  Steam  line  drain  valves,  and  Main 
Steam  and  Reactor  Water  sample  line  valves. 
The  proposed  TS  changes  support 
installation  of  a  plant  modification  to  defeat 
portions  of  MSLRM  system  high  radiation 
trip  function  logic  circuitry  in  the  Reactor 
Protection  System  (RPS)  and  Primary 
Containment  and  Reactor  Vessel  Isolation 
Control  System  (PCRVICS).  Installation  of 
this  modification  will  not  adversely  impact 
the  operation  of  the  RPS  or  PCRVI^  with 
resp^  to  performing  its  other  intended 
safety  functions.  The  proposed  TS  changes 
will  not  affect  the  operation  of  other  plant 
systems  or  equipment  important  to  safety. 
The  MSLRM  system  high  radiation  trip 
function  for  the  Mechanical  Vacuum  ^mp 
(MVP)  will  be  retained.  The  safety 
assessment  and  justification  for  eliminating 
the  MSLRM  system  high  radiation  trip 
function  for  initiating  an  automatic  reactor 
scram  and  automatic  closure  of  the  MSIVs 
(are)  based  on  General  Electric’s  (GE’s) 
Topical  Report  NEDO-31400A,  “Safety 
Evaluation  for  Eliminating  the  Boiling  Water 
Reactor  Main  Steam  Line  Isolation  Valve 
Qosure  Function  and  Scram  Function  of  the 
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Main  Steam  Line  Radiation  Monitor,"  and 
the  applicability  of  this  report  to  Limerick 
Generating  Station  (LGS),  Units  1  and  2.  By 
letter  datc^  May  15, 1991,  the  NRC  approved 
this  topical  report  and  indicated  that  it  was 
acceptable  for  licensees  to  reference  this 
report  as  the  basis  for  requesting  a  TS  change 
to  eliminate  the  MSLRM  system  high 
radiation  trip  functions  as  documented  in  the 
report  and  associated  NRC  Safety  Evaluation 
RepHjrt  (SER). 

The  safety  assessment  provided  in  NEDO- 
31400A  can  also  be  applied  to  eliminate  the 
MSLRM  system  high  radiation  trip  function 
for  initiating  the  automatic  closure  of  the 
Main  Steam  line  drain  valves  although  this 
aspect  was  not  explicitly  evaluated  in  NEDO 
31400A.  The  flow  from  these  valves 
ultimately  discharges  to  the  main  condenser 
as  do  the  MSIVs  and  therefore,  any 
radioactive  material  passing  through  these 
valves  would  be  processed  in  the  same 
fashion  as  that  passing  through  the  MSIVs. 

The  effects  of  eliminating  the  MSLRM  system 
high  radiation  trip  function  for  initiating  the 
closure  of  the  Main  Steam  and  Reactor  Water 
sample  line  valves  is  [are]  negligible.  The 
sample  lines  are  routed  to  a  sample  sink 
where  inlet  valves  installed  on  the  sample 
lines  are  normally  closed.  Additionally, 
downstream  of  the  inlet  valves  are  needle 
valves  designed  to  control  and  limit  sample 
line  flow.  The  sample  sink  is  enclosed,  and 
air  vented  from  its  exhaust  hood  is  passed 
through  frlters  prior  to  release  to  the 
environment.  There  is  the  potential  that  a 
minimal  amount  of  radioactive  material 
could  be  released  to  the  environment  if  the 
sample  sink  inlet  and  needle  valves  failed  to 
properly  function.  This  potential  release  has 
been  evaluated  and  determined  to  a  small 
fraction  of  the  dose  limit  requirements 
specified  in  10  CFR  100. 

The  MSLRM  system  high  radiation  trip 
was  intended  to  function  in  response  to  a 
Control  Rod  Drop  Accident  (CRDA),  a  Design 
Basis  Accident  previously  evaluated. 
Although  the  C^A  assumes  MSIV  closure, 
no  credit  was  taken  for  this  in  the  CRDA 
analysis  since  it  postulates  that  the 
radioactive  material  calculated  to  be  released 
from  the  fuel  is  transported  to  the  main 
condenser  prior  to  the  MSIVs  completely 
closing.  Furthermore,  the  probability  of  a  fuel 
failure  is  independent  of  the  operation  of  the 
MSLRM  system. 

The  Steam  Jet  Air  Ejectors  (SJAEs)  will 
continue  to  operate  to  remove  non¬ 
condensable  gases  from  the  main  condenser 
for  processing  by  the  Ofrgas  Treatment 
system.  The  Offgas  Treatment  system  will 
continue  to  function  as  designed  to  reduce 
o^as  radioactivity  levels  prior  to  release  to 
the  environment.  Eliminating  the  MSLRM 
system  high  radiation  isolation  functions  will 
improve  operational  flexibility  in  that  the 
main  condenser  will  be  available  to  aid  in 
decay  heat  removal.  Elimination  of  the 
MSLRM  system  high  radiation  trip  functions 
in  conjunction  with  proper  operation  of  the 
0%as  Treatment  system  will  ensure  that  any 
radioactive  material  released  to  the 
environment  is  a  small  fraction  of  10  CFR 
100  limits. 

Therefore,  the  proposed  TS  changes 
associated  with  eliminating  the  MSLRM 


system  high  radiation  trip  function  for 
initiating  an  automatic  reactor  scram  and 
automatic  closure  of  the  MSIVs,  Main  Steam 
line  drain  valves,  and  Main  Steam  and 
Reactor  Water  sample  line  valves  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  changes  involve 
eliminating  the  MSLRM  system  high 
radiation  trip  function  for  initiating  an 
automatic  reactor  scram  and  automatic 
closure  of  the  MSIVs,  Main  Steam  Line  drain 
valves,  and  Main  Steam  and  Reactor  Water 
sample  line  valves.  The  proposed  TS  changes 
will  not  affect  the  operation  of  other  plant 
systems  or  equipment  important  to  safety. 

The  associated  plant  modification  simply 
defeats  the  MSLRM  system  high  radiation 
trip  function  logic  circuitry  in  the  RPS  and 
PCRVICS.  The  RPS  and  PCRVICS  will 
continue  to  respond  in  performing  its  other 
design  intended  safety  Unctions.  The 
MSLRM  system  high  radiation  trip  function 
for  the  MVP  will  be  retained.  The  proposed 
TS  changes  do  not  involve  any  plant 
hardware  changes  that  could  introduce  any 
new  failure  modes  or  effects.  The  MSLRM 
system  radiation  monitors  will  remain  active 
to  initiate  Main  Control  Room  (MCR) 
annunciation  alarms.  Plant  procedures  will 
be  in  place  to  implement  the  appropriate 
mitigative  measures  in  response  to  a  MSLRM 
system  high  radiation  alarm  signal. 

The  SJAEs  will  continue  to  operate  to 
remove  non-condensable  gases  from  the  main 
condenser  for  processing  by  the  Offgas 
Treatment  system.  The  Offgas  Treatment 
system  will  continue  to  function  as  designed 
to  reduce  offgas  radioactivity  levels  prior  to 
release  to  the  environment. 

Since  the  Design  Basis  Accident  analysis 
(i.e.,  CRDA)  does  not  credit  the  MSLRM 
system  high  radiation  trip  function  for 
reducing  the  radiological  consequences  of  the 
postulated  accident,  the  proposed  TS 
changes  have  efrectively  been  evaluated  and 
are  included  in  the  existing  analysis.  That  is, 
the  CRDA  analysis  already  assumes  that  the 
radioactive  material  released  from  the  failed 
fuel  is  immediately  transported  to  the  main 
condenser  prior  to  the  MSIVs  completely 
closing, 

The  safety  assessment  and  assumptions 
documents  in  GE  Topical  Report  NEDO- 
31400A  provide  the  basis  for  eliminating  the 
MSLRM  system  high  radiation  trip  function 
for  initiating  an  automatic  reactor  scram  and 
automatic  closure  of  the  MSIVs.  The  safety 
assessment  provided  in  NEDO-31400A  can 
also  be  applied  to  eliminate  the  MSLRM 
system  high  radiation  trip  function  for 
initiating  the  closure  of  the  Main  Steam  Line 
drain  valves,  since  any  radioactive  material 
passing  through  these  valves  would  be 
processed  in  the  same  frshion  as  that  passing 
through  the  MSIVs.  Eliminating  the  MSLRM 
system  high  radiation  trip  function  for 
initiating  the  closure  of  the  Main  Steam  and 
Reactor  Water  sample  line  valves  will  have 
a  negligible  impact.  The  sample  lines  are 
routed  to  a  sample  sink  where  inlet  valves 


installed  on  the  sample  lines  are  normally 
closed.  Downstream  of  the  inlet  valves  are 
needle  valves  designed  to  control  and  limit 
sample  line  flow.  The  sample  sink  is  located 
in  the  Reactor  Enclosure  and  is  enclosed,  and 
air  vented  from  its  exhaust  hood  is  passed 
through  filters  prior  to  release  to  the 
environment.  The  Reactor  Enclosure 
ventilation  duct  radiation  monitor  samples 
air  from  the  sample  sink  hood  exhaust,  and 
will  isolate  the  Reactor  Enclosure  ventilation 
system  if  the  radiation  levels  exceed  the 
monitor’s  setpoint.  There  is  the  potential  that 
a  minimal  amount  of  radioactive  material 
could  be  released  to  the  environment  through 
this  flowpath  if  the  sample  sink  inlet  and 
needle  valves  failed  to  properly  function. 

This  potential  release  has  been  evaluated  and 
determined  to  a  small  fraction  of  the  dose 
limit  requirements  specified  in  lOCFRlOO. 

Therefore,  the  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  changes  to  eliminate  the 
MSLRM  system  high  radiation  trip  function 
for  initiating  an  automatic  reactor  scram  and 
automatic  closure  of  the  MSIVs,  Main  Steam 
line  drains  valves,  and  Main  Steam  and 
Reactor  Water  sample  line  valves  do  not 
change  the  conclusion  reached  iathe  LGS 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  that  the  calculated  radiological 
consequences  of  the  bounding  Design  Basis 
Accident  (i.e.,  CRDA)  will  not  exceed  the 
dose  limit  requirements  established  by  10 
CFR  100.  The  proposed  TS  changes  will 
improve  the  overall  reliability  of  the  plant 
when  compared  to  the  existing  system  lineup 
configuration,  since  it  will  reduce  the 
potential  of  an  unnecessary  plant  transient 
occurring  as  a  result  of  an  inadvertent  MSIV 
closure. 

A  reliability  assessment  analysis  was 
performed  to  evaluate  the  effects  of 
eliminating  the  MSLRM  system  high 
radiation  reactor  scram  function  on  reactivity 
control  failure  frequency  and  core  damage 
frequency  in  GE  Topical  Report  NEDO- 
31400A.  This  analysis  indicated  that  there  is 
a  negligible  increase  in  reactivity  control 
frequency  with  the  elimination  of  the 
MSLRM  trip  function.  However,  this  increase 
is  compensated  for  by  the  reduction  in 
transient  initiating  events  (i.e.,  inadvertent 
reactor  scrams).  This  reduction  in  transient 
initiating  events  represents  a  reduction  in 
core  damage  frequency  and  thus,  results  in  a 
net  improvement  in  safety. 

Therefore,  the  proposed  TS  changes  do  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisffed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 
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Attorney  for  licensee:  J.  W.  Durham, 

Sr.,  Esquire,  Sr.  V.  P.  and  General 
Counsel.  Philadelphia  Qectric 
Company,  2301  Market  Street, 
PhiMelphia,  Pennsylvania  19101 
NRC  l¥o;ect  Director:  Larry  E. 
Nicholson,  Acting 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request: 

Novembw  30, 1993 
Description  of  amendment  requesL 
The  amendment  would  extend  the 
surveillance  interval  of  the  primary 
containment  drywell-to-suppression 
chamber  bypass  leak  test  finam  the 
current  18-month  interval  as  required  by 
Technical  Specification  (TS) 

Surveillance  Requirement  4.6.2.1.d  to  a 
40  ■*■/•  10-month  interval.  This  change 
would  allow  the  diywell-to-suppression 
chamber  bypass  test  to  coincide  with 
the  10  CFR  50,  Appendix  J,  Type  A  test 
(i.e..  Containment  Int^ated  Leakage 
Rate  Test  (QLRT))  intervaL 
Basis  /qc  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  jmTvided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specifications 
(TS)  changes  do  not  invdve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  failure  effects  that  are  potentially 
created  by  the  proposed  Technical 
Specifications  (TS)  changes  have  been 
considered.  The  accident  which  is 
potentially  negatively  impacted  by  the 
proposed  TS  Ganges  are  any  Loss  of  Coolant 
Accident  (LCXIA)  inside  primary 
containment  with  or  without  offsite  power 
available. 

The  proposed  TS  changes  increase  the 
surveillance  interval  of  the  drywell-to- 
suppression  chamber  bypass  leak  test 
required  by  TS  Section  4.6.2.1.d,  and  will 
require  that  an  additional  test  be  performed 
on  the  downcomer  vacuum  breakers 
assemblies.  The  primary  containment 
structure  and  associated  equipment  are  not 
considered  to  be  accident  initiators,  they  act 
to  mitigate  the  consequences  of  an  accident 
There  are  no  physical  or  operational  changes 
being  made  as  a  result  of  these  proposed 
changes.  Therefore,  the  probability  of 
occurrence  of  an  accident  previously 
evaluated  is  not  increased. 

There  is  a  potential  increased  risk  that  an 
increase  in  the  bypass  leakage  may  go 
undetected  for  the  duration  of  the  proposed 
extension  of  the  interval  between  ^e 
p>erformance  of  the  drywell-to-suppression 
chamber  bypass  leak  test.  However,  as 
discussed  below,  the  increased  risk  is 
considered  to  be  negligible  due  to  the  design 
of  the  diaphragm  structure  and  past  test  data. 


Therefore,  we  have  ctmchided  diat  the 
probability  of  bypass  leakage  exceeding  the 
allowed  value  is  not  increwed  as  a  result  of 
the  proposed  TS  changes. 

The  proposed  TS  changes  will  extend  the 
surveillanra  interval  for  drywell-to- 
suppression  chamber  bypass  leak  test  firom 
18  months  to  40  +/  -  10  months.  These 
proposed  changes  would  allow  this  test  to  be 
performed  at  the  same  interval  as  the 
10CFR50,  Appendix ),  Type  A  test  (i.e.. 
Containment  Integrated  Leakage  Rate  Test 
(QLRT)).  in  addition,  the  proposed  changes 
will  add  an  additional  surveillance 
requirement  to  be  performed  on  the  vacuum 
breaker  assemblies  during  refiieling  outages 
when  the  drywell-to^ppression  chamber 
bypass  leak  test  is  not  required  to  be 
performed.  The  proposed  TS  changes  do  not 
increase  the  consequences  of  an  accident 
previously  evaluate.  This  is  based  on  the 
evaluation  summarized  below  that 
demonstrates  that  the  overall  impact,  if  any, 
on  the  plant  containment  integrity  is 
negligiUe.  Furthermore,  the  performance 
history  far  the  previoas  LGS  bypass  leak  tests 
does  not  iiulicate  any  time  bas^  failures. 

The  proposed  TS  changes  also  include  a 
change  to  the  frequency  of  testing,  if  two 
consecutive  tests  fail,  from  once  every  nine 
(9)  months  to  once  every  24  months  in  order 
to  coincide  with  the  24  month  refueling 
cycle.  This  change  has  no  impact  on  the 
consequences  of  an  accident  based  on 
maintaining  the  original  requirement  to 
increase  the  fiequency  of  testing  if  two 
consecutive  bypiass  Irak  tests  fail,  and 
maintaining  a  TS  requirement  for  the  NRC  to 
review  the  schedule  for  subsequent  tests. 

During  a  LOCA  inside  containment, 
potential  leak  paths  between  the  dryweil  and 
suppression  chamber  airspace  could  result  in 
excessive  containment  pressures,  since  the 
steam  flow  into  the  airspace  would  bypass 
the  heat  sink  capabilities  of  the  suppression 
pool.  The  containment  pressure  response  to 
the  postulated  bypass  leakage  can  be 
mitigated  by  manually  actuating  the 
suppression  chamber  sprays.  Accordingly, 
since  the  sprays  are  manually  actuated,  an 
analysis  was  performed  to  show  that  the 
operator  has  sufficient  time  to  initiate  the 
sprays  prior  to  exceeding  the  containment 
design  pressure.  This  analysis  is  described  in 
section  6.2.1.1.5  of  the  LGS  Updated  Final 
Safety  Analysis  Report  (UFSAR).  The 
analysis  is  ^sed  on  a  small  break  LOCA 
inside  containment  with  a  differential 
pressure  between  the  drywell-to-suppression 
chamber  equal  to  the  static  pressure  due  to 
downcomer  submergence.  The  analysis 
omcludes  that  the  containment  design 
pressure  of  55  psig  will  be  reached  in  over 
30  minutes  ffom  the  onset  of  a  small  break 
LOCA  assuming  a  drywell-to-suppression 
chamber  bypass  flow  area  (La.,  A/square  root 
of  k)  equal  to  7.20  in^  without  operator 
intervention. 

TS  Limiting  Condition  for  Operation 
3.6.2.1J)  conservatively  specifies  a  maximum 
allowabie  bypass  area  of  10  %  of  the  design 
value  of  7.20  in^.  This  TS  limit  provides  an 
additional  safety  factor  of  10  above  the 
conservatism  taken  in  the  steam  bypass 
analysis  (La.,  0.720  ini).  The  dryweil-to- 
suppression  chamber  bypass  leak  test 


required  by  TS  Surveillance  Requirement 
4.6.2.1  .d  verifies  that  the  actual  oypass  flow 
area  is  less  than  or  equal  to  the  TS  limit  of 
0.720  ini.  The  bypass  leakage  test  ensures 
that  degradation  in  the  measured  bypass  area 
is  idmtified  and  corrected  to  ensure 
containment  integrity  during  LOCA  events. 

The  potential  bypass  ieakt^  paths  can  be 
divided  into  two  categories  as  described 
below. 

1)  Leakage  pathways  other  than  those 
associated  with  the  drywell-to-suppression 
chamber  vacuum  breaker  assemblies  such  as 
diaphragm  floor  penetrations  (i.e., 
downcomer  and  Safety/Reiief  Valve  (SRV) 
discharge  line  penetrations),  cracks  in  the 
diaphragm  floor  and/or  liner  plate,  and 
cracks  in  the  downcomers  and  SRV  discharge 
lines  that  pass  through  the  suppression 
chamber  airspace. 

2)  The  four  sets  of  drywell-to^ppression 
chamber  vacuum  breaker  ass^blies. 

All  other  potential  bypass  leakage 
pathways  have  at  least  two  isolation  valves 
in  the  potential  leakage  path.  These  valves 
are  high  quality  leak-tight  containment 
isolation  valves  that  are  nonmally  closed  and 
receive  an  isolation  signal  to  ck^  All  Air 
Operated  Valves  (AOVs)  in  these  paths  fail 
closed. 

Several  plant  design  features  and  the 
bypass  leak  test  data  measured  to  date 
confirm  that  the  leakage  from  other  then  the 
vacuum  breaker  assemblies  is  negligible  and 
indicates  that  this  leakage  will  continue  to  be 
negligible  for  the  proposed  increased 
duration  between  tests.  All  pressure 
boundary  penetrations  between  the  dryweil 
and  the  suppression  chamber  are  welded 
except  the  vacuum  breaker  valves  and  the 
blind  flanges  closing  10  spare  nozzles  in  the 
downcomers.  All  pressure  boundary 
penetrations  between  the  drywell-to- 
suppression  chamber  have  been  fabricated, 
erected,  and  inspected  in  accordance  with 
the  American  Society  of  Mechanical 
Engineers  (ASME)  C^e.  Section  Ill, 
Subsection  NC,  1971  Edition,  with  tbe 
exception  of  the  tees  supporting  the  vacuum 
breakers. 

The  downcomer  and  SRV  discharge  lines 
penetrate  through  the  diaphragm  sl^  and 
terminate  in  the  suppression  pool.  A  steel 
ring  plate  is  welded  to  the  outside  of  the 
downcomers.  The  downcomer/ring  plate 
assemblies  are  embedded  in  the  diaphragm 
slab  with  the  top  surface  of  the  ring  plate 
flush  with  the  dryweil  side  of  the  diaphragm 
slab.  All  connections  are  welded  to  form  a 
continuous  steel  membrane  between  the  liner 
plate  and  downcomer  penetrations.  The  SRV 
discharge  lines  are  routed  through  welded 
flued  heads  at  the  diaphragm  floor.  The  flued 
head  design  and  construction  are  similar  to 
the  downcomer  penetrations  and  also 
provide  a  continuous  steel  barrier.  The 
downcomer  and  SRV  discharge  lines  are 
designed  and  constructed  to  safety-related 
requirements.  In  addition,  they  are  designed 
for  all  postulated  loading  conditions, 
including  seismic,  hydrodynamic,  pressure, 
and  temperature  loads.  The  conservative 
design  requirements  ensure  that  the  SRV 
discharge  and  the  downcomer  lines  will  not 
contribute  to  bypass  leakage. 

The  diaphragm  floor  is  a  reinforced 
concrete  slab  approximately  3.5  feet  thick. 
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The  drywell  side  surface  of  the  diaphragm 
slab  is  capped  with  a  1/4  inch  thick  carbon 
steel  liner  plate.  The  liner  plate  and 
diaphragm  slab  provide  a  barrier  against  the 
potential  for  bypass  leakage  throu^  the 
diaphragm  floor.  The  structural  integrity  of 
the  diaphragm  floor  and  penetrations  was 
demonstrated  during  the  pre-operational  test 
program.  The  drywell  was  pressurized  to  a 
drywell-to-suppression  chamber  differential 
pressure  of  above  30  psid,  which  envelopes 
the  maximum  drywell-to-suppression 
chamber  differential  pressure  postulated  to 
occur  during  LOCA  conditions. 

There  have  been  six  Unit  1  and  three  Unit 
2  bypass  leak  tests  performed  in  accordance 
with  TS  Surveillance  Requirement  4.6.2.1.d. 
These  tests  were  conducted  at  a  drywell-to- 
suppression  chamber  differential  pressure  of 
at  least  4.0  psid.  The  measured  leakage  area 
includes  leakage  from  both  the  vacuum 
breakers  and  sources  other  than  vacuum 
breakers. 

In  all  cases,  the  measured  leakage  is 
significantly  less  than  the  TS  and  design 
values.  The  maximum  measured  leakage 
areas  are  0.0400  in*  and  0.0111  in*  for  Unit 

1  and  Unit  2,  respectively;  or  5.56%  and  1.55 
%,  respectively,  of  the  TS  limit.  The  average 
values  are  0.0180  in^  for  Unit  1  and  0.0107 
in2  for  Unit  2;  or  2.5%  and  1.49%, 
respectively,  of  the  TS  limit  of  0.720  in*.  The 
minimum  measured  leakage  areas  are  0.0  in* 
and  0.0100  in*  for  Unit  1  and  Unit  2, 
respectively,  or’0%  and  1.3  %,  respectively, 
of  the  TS  limit  Clearly,  the  test  data  confirm 
that  the  bypass  leakage  measured  to  date  at 
LGS  has  bmn  negligible. 

In  addition,  we  have  obtained  bypass 
leakage  data  from  the  Pennsylvania  Power 
and  Light  Company,  Susquehanna  Steam 
Electric  Station  (SSES),  Units  1  and  2,  which 
also  has  Mark  II  containments  with  the 
Anderson  Greenwood  vacuum  breakers  (i.e., 
the  same  manufacturer  as  the  vacuum 
breakers  installed  in  the  LGS,  Unit  1  and 
Unit  2  containments)  and  therefore  the  data 
is  applicable  to  LGS.  The  maximum  bypass 
leakage  area  for  the  SSES  Unit  1  containment 
was  0.037  in*,  and  0.009  in*  for  the  SSES 
Unit  2  containment,  or  4.81%  and  1.17%, 
respectively,  of  the  SSES  TS  limit.  Approval 
for  a  similar  TS  change  for  SSES,  Units  1  and 

2  was  issued  by  the  NRC  by  letter  dated 
August  11. 1993. 

The  remaining  and  most  likely  source  of 
potential  bypass  leakage  is  the  four  sets  of 
drywell-to-suppression  chamber  vacuum 
breakers.  Each  set  consists  of  two  vacuum 
breakers  in  series,  flange  mounted  to  a  tee  off 
the  downcomers  in  the  suppression  chamber 
airspace.  The  drywell-to-suppression 
chamber  bypass  leak  test  is  currently 
required  by  TS  Surveillance  requirement 
4.6.2.1.d  to  be  completed  diuing  each 
refueling  outage  and  the  results  are  used  to 
verify  that  the  total  bypass  area,  including 
that  due  to  the  vacuum  breakers,  meets  the 
TS  limit.  If  maintenance  has  been  performed 
on  the  vacuum  breakers,  this  test  also  serves 
as  a  post-maintenance  vacuum  breakers 
leak^e  area  test 

The  proposed  TS  changes  decrease  the 
frequency  of  the  drywell-to-suppression 
chamber  bypass  le^  test  The  diywell-to- 
suppression  chamber  bypass  leak  test  data 


obtained  following  vacuum  breakers 
maintenance  cannot  be  utilized  to  determine 
vacuum  breakers  leakage  reliability  over  the 
duration  of  the  proposed  test  interval 
extension.  To  address  this  concern  and 
collect  additional  vacuum  breakers  leakage 
data,  the  proposed  TS  changes  include  an 
additional  requirement  to  perform  a  vacuum 
breaker  leakage  test  as  described  below. 

The  leakage  test  will  be  conducted  on  each 
set  of  vacuum  breakers  (i.e.,  four  vacuum 
breakers  sets  per  unit)  during  each  refueling 
outage  when  the  drywell-to-suppression 
chamber  bypass  lesJe  test  would  not  be 
required  to  be  performed.  If  maintenance  is 
performed  on  the  vacuum  breaker 
assemblies,  this  additional  test  will  be 
performed  post-maintenance  to  verify  that 
the  leakage  is  acceptable.  This  test  will  be 
conducted  at  a  drywell-to-suppression 
chamber  differential  pressure  of  4.0  psid  (i.e., 
the  same  as  differential  pressure  required  for 
the  drywell-to-suppression  chamber  bypass 
leak  test)  by  either  pressurizing  the  drywell 
side  of  the  vacuum  breakers  or  inducing  a 
vacuum  on  the  suppression  chamber  side  of 
the  vacuum  breakers.  The  acceptance  criteria 
for  the  vacuum  breaker  leakage  tests  will  be 
as  follows.  The  total  vacuum  breaker  leakage 
areas  for  all  four  sets  of  vacuum  breakers  will 
be  less  than  or  equal  to  24%  of  the  TS  limit 
(i.e.,  0.24  X  0.720  in*  =  0.173  in*).  This 
proposed  acceptable  vacuum  breaker  leakage 
area  provides  a  76%  margin  to  the  TS  limit 
to  account  for  the  leakage  paths  other  than 
the  vacuum  breakers.  As  described  above, 
previous  bypass  leakage  testing  measured  a 
maximum  bypass  lealmge  area  of  5.56%  of 
the  TS  limit.  The  76%  margin  is  sufficiently 
large  to  acconunodate  the  other  expected 
leakage  sources.  In  addition,  each  set  of 
vacuum  breakers  will  be  limited  to  a  leakage 
area  twice  the  assumed  leakage  from  a  single 
vacuum  breaker  set,  assuming  the  lealcage 
area  is  evenly  distributed  among  the  four  sets 
of  vacuum  breakers  (i.e.,  four  sets  equate  to 
24%  of  the  TS  Limit  where  each  set  is  6% 
and  twice  this  total  is  12%  of  the  TS  Limit). 
This  allows  a  leakage  of  less  than  or  equal 
to  0.0865  in*  (i.e.,  (0.173  in*  divided  by  4  sets 
of  vacuum  breakers)  x  (a  factor  of  2  times  the 
acceptable  total)  s  0.0865  in*)  for  an 
individual  set  of  vacuum  breakers.  This 
criterion  is  stipulated  to  identify  individual 
sets  of  vacuum  breakers  with  higher  leakage 
area. 

The  drywell-to-suppression  chamber 
bypass  leak  test  data  obtained  during 
previous  testing  at  LGS  demonstrates 
conformance  by  a  large  margin  compared  to 
the  TS  and  design  leakage  requirements.  The 
test  data  indicates  that  there  is  negligible  risk 
that  the  bypass  leakage  will  change  adversely 
in  future  years.  Furthermore,  the  propmsed 
test  frequency  is  judged  to  be  acceptable 
based  on  the  risk  of  Uie  leakage  sources  other 
than  the  vacuum  breakers  being  essentially 
equivalent  to  that  of  the  rest  of  the  primary 
containment  structure,  which  is  leak  tested 
(Le.,  QLRT)  every  40  +/  -  10  months  as 
required  by  TS  Surveillance  Requirement 
4.6.1.2.a.  A  bypass  leak  test  will  be 
developed  and  conducted  to  verify 
acceptable  vacuum  breaker  bypass  leakage 
areas  for  those  outages  when  the  bypass  leak 
test  will  not  be  required  to  be  performed.  The 


proposed  vacuum  breaker  leakage  test  with 
stringent  acceptance  criteria,  combined  with 
other  negligible  leakage  areas,  provide  an 
acceptable  level  of  assurance  that  the  bypass 
leakage  can  be  measured  and  an  adverse 
condition  can  be  detected  and  corrected  such 
that  the  existing  level  of  confidence  that  the 
primary  containment  will  function  as 
required  during  a  LCXIA  is  maintained. 

Therefore,  the  proposed  TS  changes  will 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  changes  involve  the 
drywell-to-suppression  chamber  bypass  leak 
test  frequency.  There  are  no  physical  or 
operational  changes  as  a  result  of  these 
proposed  changes.  These  proposed  changes 
include  the  requirement  to  perform  an 
additional  surveillance  test  on  the  vacuum 
breaker  assemblies,  applying  a  differential 
pressure  of  4.0  psid  which  is  the  same 
differential  pressure  as  currently  required  by 
TS  for  the  drywell-to-suppression  chamber 
bypass  leak  test.  This  required  test  will 
ensure  that  acceptable  vacuum  breaker 
leakage  is  maintained  during  those  intervals 
when  the  drywell-to-suppression  chamber 
bypass  leak  test  is  not  required  to  be 
performed.  Furthermore,  the  affected 
structure  (i.e.,  primary  containment)  acts  as 
an  accident  mitigator  and  not  as  an  accident 
initiator.  Accordingly,  the  possibility  of  a 
different  type  of  malfunction  of  equipment  or 
the  possibility  of  an  accident  of  a  different 
type  is  not  introduced. 

Therefore,  the  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  drywell-to-suppression  chamber 
bypass  leak  test  data  obtained  during 
previous  testing  at  LGS  demonstrates 
conformance  by  a  large  margin  to  the  TS  and 
design  leakage  requirements.  The  test  data 
indicate  that  there  is  negligible  risk  that  the 
bypass  leakage  will  change  adversely  in 
future  years.  Furthermore,  the  proposed  test 
frequency  is  judged  to  be  acceptable  based  on 
the  risk  of  sources  of  leakage  other  than  the 
vacuum  breakers  being  essentially  equivalent 
to  that  of  the  rest  of  the  primary  containment 
structure,  which  is  tested  every  40  +/  -  10 
months.  A  bypass  leak  test  will  be  developed 
and  conducted  to  verify  acceptable  vacuum 
breaker  bypass  leakage  areas  for  those 
outages  when  the  bypass  leak  test  will  not  be 
required  to  be  performed.  The  proposed 
vacuum  breaker  leakage  test  with  stringent 
acceptance  criteria,  combined  with  the  other 
negligible  potential  leakage  areas,  provide  an 
acceptable  level  of  assurance  that  ^e  bypass 
leak^e  can  be  measured  and  an  adverse 
condition  can  be  detected  and  corrected  such 
that  the  existing  levels  of  confidence  that  the 
primary  containment  will  function  as 
required  during  a  LCX^A  is  maintained. 

Therefore,  the  consequences  of  an  accident 
are  not  impacted  by  this  change  and 
containment  integrity  during  a  LCXIA  will  be 
maintained. 
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Therefore,  the  proposed  TS  changes  do  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  h  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  J.  W.  Durham, 

Sr.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Peimsylvania  19101 
NRC  Project  Director:  Larry  E. 
Nicholson,  Acting 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peadi 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County, 

Pennsylvania 

Date  of  application  for  amendments: 
November  17, 1993 
Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  changes  to  Surveillance 
Requirements  would  eliminate 
unnecessary  emergency  diesel  generator 
(EDG)  testing  when  a  diesel  generator  or 
an  offsite  power  source  becomes 
inoperable.  The  proposed  change  would 
reduce  the  stresses  on  the  diesel 
generators  caused  by  unnecessary 
testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiffcant  hazards 
consideration,  which  is  presented 
below. 

1.  The  proposed  change  does  not  involve 
a  signihcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  implementation  of  the 
proposed  TS  change,  which  would  delete  the 
requirement  to  demonstrate  the  operability  of 
an  otherwise  operable  EDG  once  the  potential 
for  a  common  cause  bilure  has  been 
dismissed,  does  not  affect  the  design  or 
performance  characteristics  of  an  EDG. 
Similarly,  deleting  the  requirement  to 
demonstrate  the  q;>erability  of  EDGs  when  an 
offsite  power  source  is  inoperable  does  not 
affect  the  design  or  performance 
characteristics  of  an  EDG.  Therefore,  the 
EDGs  will  maintain  their  ability  to  perform 
their  design  hinction.  The  EDGs  are  not 
assumed  to  be  an  initiator  of  any  analyzed 
event.  The  role  of  the  EDGs  ie  the  mitigation 
of  accident  consequences.  Therefore,  this 
proposed  TS  change  does  not  increase  the 


probability  of  an  accident  previously 
evaluated. 

The  consequences  of  an  accident 
previously  evaluated  could  be  affected  by  the 
proposed  TS  change.  As  described  above, 
implementation  of  the  proposed  change  will 
result  in  the  EDGs  maintaining  their  ability 
to  perform  their  design  function.  Excessive 
testing  of  EDGs  can  cause  reduced  reliability. 
Precluding  unnecessary  testing  of  operable 
EDGs  will  improve  E£)G  reliability  and 
thereby  have  an  overall  positive  affect  on 
plant  safety.  Therefore,  this  proposed  TS 
change  does  not  increase  the  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  implementation  of  the 
proposed  TS  change  will  not  involve 
physical  changes  to  plant  systems,  structures, 
or  components  (SSC).  The  design  or 
performance  characteristics  of  the  EDG  will 
not  be  affected  by  the  proposed  change.  The 
proposed  change  does  not  introduce  any  new 
mo^  of  plant  operation  or  make  any 
changes  to  system  setpoints  which  would 
initiate  a  new  or  different  kind  of  accident 
Therefore,  the  possibility  of  a  irew  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  is  not  created. 

3.  The  [Moposed  change  does  not  Involve 
a  significant  reduction  in  a  margin  of  safety 
because  the  proposed  TS  change  does  not 
affect  the  design  or  performance  of  any  EDG. 
The  change  will  increase  EDG  reliability  by 
reducing  the  stresses  on  the  EDG  from 
unnecessary  testing.  This  will  result  in  an 
overall  increase  in  plant  safety.  Therefore, 
the  proposed  change  does  not  involve  a 
signiffcant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiffcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Attorney  for  licensee:  J.  W.  Durham, 
Sr.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  I^iladelphia  Electric 
Company.  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 
NRC  Project  Director.  Charles  L. 
Miller 


Philadelphia  Electric  Onnpany,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County, 

Pennsylvania 

Date  of  application  for  amendments: 
November  19, 1993 

Description  of  amendment  request: 

The  proposed  change  would  eliminate 
the  listing  of  specific  position  titles  for 
the  Plant  Operations  Review  Committee 
(PORC)  composition  in  favor  of  allowing 
the  Plant  Manager  to  appoint  PORC 
members.  This  would  eliminate  the 
need  to  change  the  Technical 
Specifications  (TSs)  in  the  future 
whenever  a  position  title  is  changed." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiffcant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  {Hobability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  TS  change  is 
administrative  in  nature.  The  PORC  member 
titles  will  be  removed  from  the  TS  to 
facilitate  not  requiring  that  a  TS  change  be 
submitted  for  NRC  approval  when  position 
titles  change.  PORC  member  qualifications 
will  continue  to  be  consistent  with  those 
required  for  the  Facility  Staff  and  meet  or 
exceed  Sections  4.2, 4.4,  or  4.6  of  ANSI 
N18.1-1971.  The  proposed  change  ensures 
that  PORC  will  continue  to  be  comprised  of 
personnel  involved  in  daily  plant  activities 
who  are  experienced  individuals  with  varied 
expertise.  By  maintaining  the  qualification 
requirements  for  membere  of  PC^C  who 
represent  various  areas  of  expertise,  PORC 
will  continue  to  fulfill  its  requirements 
specified  in  TS  Section  6.5.I.6.  The  proposed 
change  does  not  involve  any  physical 
changes  to  plant  systems,  structures,  or 
components  (SSC),  or  the  manner  in  which 
these  SSC  are  operated,  maintained, 
modified,  tested,  or  inspected.  Therefore,  the 
proposed  TS  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
piossibili^  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  implementation  of  the 
proposed  TS  change  will  not  involve 
physical  changes  to  plant  SSC  or  the  manner 
in  which  these  SSC  are  operated,  maintained, 
modified,  tested  or  insperted.  The  proposed 
change  does  not  introduce  any  new  m^es  of 
plant  operatiOD  or  make  any  changes  to 
system  setpoints  which  would  initiate  a  new 
or  different  kind  of  accident.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  is  not  created. 
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3.  The  proposed  change  does  not  involve 
a  signified  reduction  in  a  margin  of  safety 
because  the  proposed  TS  change  is 
administrative  in  nature  by  providing 
internal  flexibility  in  changing  organizational 
titles  and  does  not  reduce  the  PORC  function 
or  responsibilities.  PORC  will  continue  to  be 
filled  by  appropriately  qualified  personnel 
who  have  a  variety  of  expertise.  The  chai^ 
does  not  affect  the  plant  material  condition, 
operation,  or  accident  analyses.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  maigin  of  safety. 

'Hie  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haz^s  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pcmnsylvania  17105. 

Attorney  for  licensee:  J.  W.  Durham, 
Sr.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Phil^elphia,  Pennsylvania  19101 

NRC  Project  Director:  Charles  L. 

Miller 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Fariey  Nuclear  Plant,  Units 
1  and  2,  Houston  County,  Alabama 

Date  of  amendments  request: 
November  24, 1993 

Description  of  amendments  request. 
The  proposed  changes  to  the  Tec^ical 
Specification  will  relocate  the  reactor 
trip  system  and  engineered  safety 
feature  actuation  system  response  time 
limits  from  the  TS  to  the  Final  Safety 
Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiGcant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
signiGcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  changes  are 
administrative  in  nature  and  do  not  involve 
any  change  to  the  configuration  or  method  of 
operation  of  any  j^ant  equipment  used  to 
mitigate  the  consequences  of  an  accident. 
Also,  the  proposed  changes  do  not  alter  the 
conditions  or  assumptimis  In  any  of  the 
FSAR  accident  analyses.  Since  t^  FSAR 
accident  analyses  remain  bounding,  the 
radiological  consequences  previously 
evaluated  are  not  adversely  affected  by  the 
proposed  changes.  Therefore,  the  proposed 
changes  do  not  involve  a  significant  increase 


in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  ot  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  changes  are 
administrative  in  nature  and  do  not  involve 
any  change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  used  to 
mitigate  the  consequences  of  an 

accident  Accordingly,  no  new  failure  modes 
have  been  defined  for  any  plant  system  or 
component  Important  to  safety  nor  has  any 
new  limiting  f^lure  been  identified  as  a 
resuh  of  the  proposed  changes.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  r^uction  in  a  margin  of  safety. 
The  proposed  changes  are  administrative  in 
nature  and  will  continue  to  ensure  thaft  the 
responre  times  for  the  RTS  and  ESFAS 
instrumentation  do  not  exceed  the  limits 
assumed  in  the  accident  analyses.  As  a  result 
of  the  proposed  changes,  response  time  limits 
for  the  RTS  and  ESF^  will  be 
administratively  controlled  in  accordance 
with  the  provisions  of  10  CTR  50.59,  Hius 
eliminating  an  unnecessary  burden  of 
governmental  regulation  without  reducing 
protection  for  public  health  and  safety. 
Therefore,  the  proposed  changes  do  not 
Involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haz^s  consideration. 

Local  Public  Documeirt  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302 

Attorney  for  iicemee:  James  H.  Miller, 
in.  Esq.,  Balch  and  Bingham,  Post  Office 
Box  306, 1710  Sixth  Avenue  North, 
Birmingham,  Alabama  35201 

NRC  Project  Director.  S.  Singh  Bajwa 

Tennessee  Valley  Aothority  (TV A), 
Docket  Nos.  50-259,  59-260  and  50-296, 
Browns  Ferry  Nuclear  Plant  (BFN), 
Units  1, 2,  and  1,  Limestone  County, 
Alabama 

Date  of  amendment  request: 
Septerrdier  30, 1993  (TS  337) 

Description  of  atnendment  request: 
The  proposed  amendments  provide  an 
administrative  vehicle  for  ixiodifying  a 
condition  of  the  facility  operating 
license  for  each  of  the  BFN  uoits.  The 
condition  requires  the  licensee  to 
implement  and  maintain  in  effect  all 
provisions  of  the  "Fire  Protection 
Program  (FPP)”  and  lists  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 


staff  safety  evaluations  (^  approving 
the  FPP.  if  the  staff  approves  of  a 
revision  currently  under  review  to  an 
element  of  the  F^,  the  “Appendix  R 
Safe  Shutdown  Pre^m  (SSP)’’,  ffie 
proposed  amendments  would  add  the 
staff  SE  documenting  approval  of  the 
revised  SSP  to  the  above  listing  of  SEs 
in  each  facility  op«ating  license.  The 
current  S^  is  directed  toward  the  safe 
shutdown  of  only  one  operating  plant 
(Unit  2).  The  revised  SSP  would  w 
directed  toward  the  safe  shutdown  of 
two  operating  plants  (Units  2  and  3). 

Ad^tionaUy,  the  proposed 
amendments  add  the  definition  of  the 
SSP  to  Section  1.0  of  the  Unit  3 
Technical  Specifications  (TS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysts  of  the 
issue  of  no  s^ificant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  dees  not 
involve  a  si^ificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  proposed  change  is  administrative  in 
nature.  The  proposed  change  is  being  made 
to  revise  the  license  conditiem  to  reflect  a 
combined  Unit  2  and  3  Appendix  R  Safe 
Shutdown  Program  following  NRC  approval. 
Compliance  with  the  applicable  Appendix  R 
requirements  is  ensured  through 
implementation  of  the  Fire  Protection 
Program  and  the  Appendix  R  Safe  Shutdown 
Program.  The  change  does  not  affect  any 
design  bases  accident  or  the  ability  of  any 
safe  shutdown  equipment  to  perform  its 
function.  Also,  there  are  no  physical 
modifications  required  to  implement  this  TS 
change.  Therefore,  these  proposed 
administrative  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accidrant  from  any  accident 
previously  evaluated. 

The  proposed  change  is  administiative  in 
nature.  The  proposed  change  is  being  made 
to  revise  the  license  condition  to  reflect  a 
combined  Unit  2  and  3  Safe  Shutdown 
Program  following  NRC  approval. 
Compliance  with  the  applicable  Appendix  R 
requirements  is  ensured  through 
implementation  of  the  Fire  Protection 
Program  and  Appendix  R  Safe  Shutdown 
Program.  This  change  does  not  affect  any 
design  basis  accident  or  the  ability  of  any 
safe  shutdown  equipment  to  perfenm  its 
function.  Also,  there  are  no  physical 
modifications  required  to  implement  this  TS 
change.  Therefore,  these  proposed 
administrative  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  an  accidmit  previously 
evaluated. 

3.  This  change  does  not  involve  a 
significant  reduction  in  the  maigin  of  safety. 
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The  proposed  changes  are  administrative 
in  nature.  Compliance  with  the  applicable 
Appendix  R  requirements  is  ensured  through 
the  implementation  of  the  Fire  Protection 
Program  and  Appendix  R  Safe  Shutdown 
Program.  The  proposed  change  does  not 
affect  any  design  basis  accident  and  does  not 
reduce  or  adversely  affect  the  capability  to 
achieve  and  maintain  safe  shutdown  in  the 
event  of  a  fire.  Furthermore,  no  reductions  to 
the  requirements  for  equipment  operability, 
surveillance  requirements  or  setpoints  are 
being  made  which  could  result  in  reduction 
in  the  margin  of  safety.  Therefore,  these 
proposed  administrative  changes  will  not 
result  in  a  reduction  in  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee’s 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens.  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  "Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Mr.  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority  (TV A), 
Docket  Nos.  50*259,  50*260  and  50*296, 
Browns  Ferry  Nuclear  Plant  (BFN), 
Units  1,  2,  and  3,  Limestone  County, 
Alabama 

Date  of  amendment  request:  October 
12, 1993  (TS  320) 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
reference  in  the  BFN  Unit  3  Technical 
Specifications  (TS)  to  the  Reactor  Water 
Cleanup  (RWCU)  system  floor  drain 
high  temperature  switches  and  the 
RWCU  system  space  high  temperature 
switches.  The  piping  configuration  for 
the  Unit  3  RWCU  system  has  been 
modified,  and  the  licensee  contends  that 
its  revised  High  Energy  Line  Break 
(HELB)  analysis  has  demonstrated  that 
these  switches  are  no  longer  required. 
Instead,  to  initiate  RWCU  system 
isolation,  the  HELB  analysis  has 
indicated  the  need  for  temperature 
switches  in  the  main  steam  vault,  the 
heat  exchanger  room,  and  the  RWCU 
pipe  trench.  The  proposed  amendment 
therefore  would  add  temperature 
switches  to  the  Unit  3  TS  for  these  areas 
and  modify  the  TS  Bases  section 
accordingly.  The  proposed  amendment 
also  adds  clarifying  remarks  to  Tables 
3.2.A  and  3.2.B  of  the  TS  for  each  of  the 
BFN  units.  The  proposed  remarks  list 
the  actuation  signals  for  the  various 
primary  containment  valve  group 
isolations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

An  analysis  of  HELBs  in  the  Unit  3  reactor 
building  identified  certain  RWCU  pipe 
breaks  which  could  not  be  automatically 
detected  and  isolated  in  a  reasonable  time 
frame.  To  resolve  this  issue,  a  design  change 
is  being  performed  to  remove  from  service 
the  existing  non-environmentally  qualified 
tempierature  switches  used  to  detect  RWCU 
line  breaks  and  replace  them  with 
environmentally  qualified  RTDs  [resistance 
temperature  detectors)  and  IEEE  [Institute  of 
Electrical  and  Electronics  Engineers]  Class  lE 
qualified  ATUs  [analog  trip  units]  located  to 
detect  and  isolate  the  critical  RWCU  pipe 
breaks.  This  TS  amendment  adds  the  new 
ATUs  [sic]  function  to  Tables  3. 2. A  and 
4.2.A.  Note  14  is  deleted  from  Table  3.2.A 
since  it  only  applies  to  the  temperature 
switches  being  removed  from  the  table. 

The  safety  function  of  the  RTD/ATU 
temperature  loops  is  to  provide  an  isolation 
signal  to  close  the  RWCU  suction  line 
isolation  valves  {FCV-69-001  and  FCV-69- 
002)  and  RWCU  return  line  valve  (FCV-69- 
012)  on  a  high  area  temperature.  This  ensures 
RWCU  pipe  breaks  are  isolated.  No  other 
RWCU  safety  functions  are  affected  by  the 
change. 

The  new  RTD/ATU  temperature  loops 
were  chosen  to  decrease  the  time  required  to 
initiate  closure  of  the  RWCU  valves.  This 
improves  the  detection/isolation  of  RWCU 
breaks  and  helps  to  limit  the  reactor  coolant 
lost,  helps  ensure  core  cooling,  and  helps 
ensure  that  environmental  conditions  inside 
the  reactor  building  are  maintained  within 
the  required  limits. 

Components  added  by  this  change  are 
qualified  for  the  environment  in  which  they 
will  operate.  This  ensures  that  the  system 
will  perform  its  function  in  a  post  accident 
environment.  No  additional  paths  for  the 
release  of  radiation  or  contamination  are 
created.  The  failure  modes  of  the  RTDs  and 
ATUs  are  such  that  any  single  failure  will 
result  in  a  gross  failure  alarm  and/or  a 
channel  trip.  Because  of  the  redundancy, 
separations,  and  logic  designed  into  the 
system,  a  single  failure  of  any  part  of  the 
system  will  not  prevent  isolation  of  the 
primary  containment  isolation  valves  and 
spurious  operation  is  minimized.  The  RTDs 
will  be  located  and  the  instrument  setpoints 
will  be  set  to  preclude  spurious  trips  due  to 
ambient  temperatures  including  localized  hot 
areas  while  assuring  a  timely  trip  due  to  a 
pipe  break.  Therefore,  the  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

This  change  is  being  made  to  improve  the 
RWCU  leak  detection/isolation  function  of 
the  RWCU  Primary  Containment  Isolation 


System  (PClS).  The  PClS  will  perform  its 
intended  safety  function  in  the  same  manner 
as  the  previous  installation.  There  is  no  affect 
[sic]  on  the  function  or  operation  of  any  other 
plant  system. 

Failure  of  the  RTD/ATU  temperature  loops 
would  be  no  different  than  failure  of  existing 
temperature  switches.  Since  environmental 
qualification  requirements,  divisional 
separation,  single  failure  requirements  and 
one-out-of-two  taken  twice  logic 
requirements  are  maintained,  the  possibility 
of  a  RWCU  isolation  failure  on  a  RWCU  line 
break  or  of  a  spurious  isolation  is  no  more 
likely  after  the  change  than  before. 

In  the  existing  design,  logic  relays  are 
powered  from  RPS  Bus  A  or  B.  The  new 
design  also  uses  RPS  Bus  A  or  B  to  feed  the 
ATUs.  Therefore,  the  consequence  of  a  power 
failure  is  unchanged  from  the  present  design. 
The  seismic  qualification  and  proper  circuit 
coordination  of  the  installation  is 
maintained.  The  system  functions  and 
op)erates  in  the  same  manner  as  previously 
evaluated  in  the  Safety  Analysis  Report.  No 
new  system  interactions  other  than 
additional  RTDs  located  in  the  main  steam 
valve  vault  to  input  into  the  PClS  logic  for 
isolation  of  the  RWCU  have  been  introduced 
by  this  activity.  Therefore,  the  proposed 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  margin  of  safety  will  be  enhanced  by 
installing  instruments  that  provide  quicker 
response  to  a  temperature  rise  indicative  of 
a  pipe  break. 'Calculations  have  been 
performed  to  determine  the  analytical  limits 
for  the  RTD/ATU  temperature  loops  in  each 
of  the  monitored  areas  and  to  determine  the 
setpoints  for  the  ATUs  in  each  area.  The 
setpoints  are  set  above  the  maximum 
expected  room  temperatures  to  avoid 
spurious  actuations  due  to  ambient 
conditions  and  below  the  analytical  limits  to 
ensure  timely  detection  of  a  pipe  break.  This 
type  of  design  utilizing  ATUs  has  been 
analyzed  by  the  NRC  [U.S.  Nuclear 
Regulatory  Commission  staff]  (NEDO-21617, 
Analog  Transmitter/Trip  Unit  System  for 
Engineered  Safeguard  Sensor  Trip  Input)  and 
has  been  found  to  be  generically  acceptable 
at  BWR  facilities.  Therefore,  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 
Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Mr.  Frederick  J. 
Hebdon 
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Virginia  Electric  and  Power  Company, 
Docket  Nos.  50>338  and  50*339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request: 

DecembCT  10, 1993 
Description  of  amendment  request: 

The  proposed  change  would  change  the 
Teclmical  Si}ecifications  (TS)  for  die 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2  (NA-1&2). 

SpeciHcally,  the  proposed  changes 
would  modify  the  surveillance 
frequency  of  the  Auxiliary  Feedwater 
System  pumps  from  monthly  to 
quarterly  in  accordance  with  the 
guidance  provided  in  Generic  Letter  93- 
05,  “Line-Item  Technical  Specifications 
Improvements  to  Reduce  Surveillance 
Requirements  for  Testing  During  Power 
Operation,”  dated  September  27^  1993. 

The  NRC  has  completed  a 
comprehensive  examinMkm  of 
surveillance  requirements  in  TS  that 
require  testing  at  power.  The  evaluaticm 
is  documented  in  NUREG-1366, 
“Improvements  to  Technical 
Specification  Surveillance 
R^uirements,”  dated  December  1992. 
The  NRC  staff  foimd,  that  while  the 
majority  of  testing  at  power  is 
important,  safety  can  be  improved, 
equipment  degradation  decreased,  and 
an  unnecessary  burden  on  {lersonnel 
resources  eliminated  by  reducing  the 
amount  of  testing  at  power  that  is 
required  by  TS.  Based  on  the  results  of 
the  evaluations  documented  in  NUREG 
1366,  the  NRC  issued  Generic  Letter  93- 
05. 

The  Auxiliary  Feedwater  System 
supplies  water  to  the  steam  generators 
to  remove  decay  heat  from  the  Reactor 
Coolant  System.  To  ensure  operability 
of  the  Auxiliary  Feedwater  System,  the 
pumps  are  currently  tested  on  a 
monthly  basis  as  retpiired  by  the  TS. 
Consistent  with  Generic  Letter  93-05, 
Item  9.1  and  NUREG-1366,  the  licensee 
is  requesting  a  change  to  the 
surveillance  testing  frequency  for  the 
Auxiliary  Feedwater  Pumps  frtnn 
monthly  to  quarterly  on  a  staggmed  test 
basis. 

Basis  for  proposed  no  significant 
hazards  consideration  deteanination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  anal3rsis  of  the 
issue  of  no  significant  hazards 
consideratian,  whkdi  is  presented 
below: 

Specifically,  operatkn  of  North  Anna 
Power  Station  in  accordance  wnth  the 
proposed  Technical  SpecificetioBS  dianges 
will  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accidem  previously  evaluated. 


Changing  the  surveillance  test  frequencies 
of  the  Auxiliary  Feedwater  System  pumps 
does  not  significantly  affect  the  probability  of 
occurrence  or  consequences  of  any 
previously  evaluated  accidents.  C^arterly 
testing  of  the  pumps  cm  a  staggered  basis  will 
continue  to  assure  that  the  Auxiliary 
Feedwater  System  will  be  capable  of 
performing  its  intended  functions.  Therefore, 
the  change  in  frequency  of  testing  the 
Auxiliary  Feedwater  System  pumps  does  not 
affect  the  probability  or  consequences  of  any 
previously  analyzed  accident 

2.  Create  the  possibility  of  a  new  or 
difierent  kind  of  accident  from  any 
accident  previously  evaluated. 

Changing  the  surveillance  test  frequency  of 
the  Auxiliary  Feedwater  System  pumps  dms 
not  involve  any  physical  modification  of  the 
plant  or  result  in  a  change  in  a  method  of 
operation.  Quarterly  testing  of  the  Auxiliary 
Feedwater  System  pumps  on  a  staggered 
basis  will  continue  to  assure  that  the 
Auxiliary  Feedwater  System  will  be  capable 
of  performing  its  intended  function. 

Therefore,  a  new  or  different  type  of  accident 
is  not  made  possible. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Changing  the  surveillance  test  frequency  of 
the  Auxiliary  Feedwater  System  pumps  does 
not  affect  any  safety  limits  m  limiting  safety 
system  settings.  System  cqierating  parameters 
are  unaffected.  The  availability  of  equipment 
required  to  mitigate  or  assess  Uie 
consequence  of  an  accident  is  not  reduced. 
Quarterly  testing  of  the  Auxiliary  Feedwater 
System  pumps  on  a  staggered  lM»is  will 
continue  to  assure  that  the  Auxiliary 
Feedwater  System  will  be  capable  of 
performing  its  intended  functions.  Safety 
mareins  are,  therefore,  not  decreased. 

The  NRC  stafi  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903* 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 


Commission’s  rules  and  regulations. 

The  Coimnission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  S1.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission’s  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Carolina  Power  A  Light  Conpany,  et 
al..  Docket  No.  50-400,  Sheanm  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment’ 
October  5, 1993 

Brief  description  of  amendment:  The 
proposed  change  to  ^e  Technical 
Specifications  would  revise  the  wording 
of  liquid  release  rate  limit  and  its 
associated  bases,  and  relocate  the  old  10 
CFR  20.106  requirements  to  the  new  10 
CFR  20.1302  to  be  consistent  with  the 


Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Hemrt  N. 
Berkow 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweeUy  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 


revised  terminology  of  10  CFR  Part  20. 
The  new  wording  will  retain  the  same 
overall  level  of  effluent  control  required 
to  meet  the  design  objectives  of 
Ai^ndix  I  to  10  CFR  Part  50. 

Date  of  issuance:  December  14, 1993 
Effective  date:  December  14, 1993 
Amendment  No.:  40 
Facility  Operating  License  No.  NPF* 
63.  Amendment  revises  the  Technical 


determined  for  each  of  these  Specifications, 

amendments  that  the  application  Date  of  initial  notice  in  Federal 

complies  with  the  standuds  and  Regieler.  November  10, 1993  (58  FR 

requirements  of  the  Atomic  Energy  Act  59746)  The  Commission’s  related 
of  1954,  as  amended  (the  Act),  and  the  evaluation  of  the  amendment  is 
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contained  in  a  Safety  Evaluation  dated 
December  14, 1993.  No  significant 
hazards  consideration  comments 
received;  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Commonwealth  Edison  Company, 

Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1 
and  2,  Will  County,  Illinois 

Date  of  application  for  amendments: 
August  5, 1992 

Brief  description  of  amendments:  The 
amendment  revises  the  Braidwood 
Station,  Units  1  and  2,  Technical 
Specifications  (TS)  regarding 
Engineered  Safety  Features  Actuation 
System  (ESFAS)  instrumentation.  The 
ESFAS,  Functional  Units,  Analog 
Channel  Operational  Test  interval  is 
changed  from  monthly  to  quarterly. 
Eighteen  changes  to  the  Reactor  Trip 
System  (RTS)  are  also  included  in  this 
TS  change. 

Date  of  issuance:  December  16, 1993 
Effective  date:  December  16, 1993 
Amendment  Nos.:  44  and  44 
Facility  Operating  License  Nos.  NPF- 
72  and  NPF-77.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  October  28, 1992  (57  FR 
48816)  The  Commission’s  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  16, 1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
October  29, 1993 

Rrief  description  of  amendments:  The 
amendments  revise  Table  3.6.3-1, 
“Primary  Containment  Isolation 
Valves,”  of  the  LaSalle  Technical 
Specifications  for  Units  1  and  2  by 
adding  a  new  category  of  valves  to  these 
tables.  There  are  a  total  of  eight  new 
valves  added  in  each  table,  consisting  of 
two  check  valves  in  each  of  four  backfill 
lines.  The  backfill  lines  were  added  in 
response  to  NRC  Bulletin  93-03, 
“Resolution  of  Issues  Related  to  Reactor 
Vessel  Water  Level  Instrumentation  in 
BWRs,”  dated  May  28, 1993. 

Date  of  issuance:  December  10, 1993 
Effective  date:  December  10, 1993 
Amendment  Nos.:  92  and  76 


Facility  Operating  License  Nos.  NPF- 
11  and  NPF-18.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  November  9, 1993  (58  FR 
59493).  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  10, 1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No.  1,  Oglesby,  Illinois  61348. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
November  25, 1992,  as  supplemented  by 
letter  dated  February  5, 1993. 

Brief  description  of  amendment:  The 
amendment  revises  surveillance 
intervals  for  Process  Radiation 
Monitors,  Area  Radiation  Monitors,  the 
Main  Steam  Line  Radiation  Monitors, 
the  Auxiliary  Feedwater  System 
Initiating  Logic,  the  Main  Steam  Safety 
Valves  ^tpoints,  and  the  Toxic  Gas 
Detection  System  Monitors  to 
accommodate  a  24-month  refueling 
cycle.  These  revisions  are  being  made  in 
accordance  with  the  guidance  provided 
by  Generic  Letter  91-04,  “Changes  in 
Technical  Specification  Surveillance 
Intervals  to  Accommodate  a  24-Month 
Fuel  Cycle.” 

Date  of  issuance:  December  16, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  166 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  March  25, 1993  (58  FR  16219) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  16, 1993.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
October  5, 1993,  as  supplemented 
November  15  and  22, 1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
S{>ecifications  to  reflect  the  appropriate 


operability  requirements  for  cold  leg 
accumulator  water  volume  and 
surveillance  requirements  values  for  the 
centrifugal  changing  pumps,  safety 
injection  pumps,  and  residual  heat 
removal  pumps  to  prevent  possible 
runout  conditions  during  a  loss  of 
coolant  accident  event. 

Date  of  issuance:  December  15, 1993 
Effective  date:  December  15, 1993 
Amendment  Nos.:  110  and  104 
Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  October  27, 1993  (58  FR 
57848)  The  November  15  and  22, 1993, 
letters  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination. 

The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  15, 
1993.  No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
October  5  and  14, 1993,  as 
supplemented  November  15  and 
December  14, 1993 
Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  allow  the 
implementation  of  interim  steam 
generator  tube  plugging  criteria  for  the 
tube  support  plate  elevations. 

Date  of  issuance:  December  16, 1993 
Effective  date:  December  16, 1993 
Amendment  Nos.:  Ill  and  105 
Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  October  27, 1993  (58  FR 
57849)  The  November  15  and  December 
14, 1993,  letters  provided  clarifying 
information  and  revisions  to  the  coolant 
specific  activity  that  did  not  change  the 
scope  of  the  original  application  and  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  16, 
1993.  No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 
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Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
September  7, 1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specification  to  (a)  reduce  the  slope  of 
the  axial  power  imbalance  penalty  in 
the  overtemperature-delta  temperature 
reactor  protection  system  trip  setpoint 
equation,  and  (b)  increase  the  boron 
concentration  limits  in  the  cold  leg 
accumulators,  the  refueling  water 
storage  tank,  the  reactor  coolant  system, 
and  refueling  canal  during  MODE  6 
conditions.  These  changes  reflect  the 
reloading  of  Unit  1  with  Mark  BW  fuel 
for  Cycle  8  including  an  increase  in 
cycle  length  from  350  effective  full 
power  days  (EFPD)  to  390  EFPD. 

Date  of  issuance:  December  17, 1993 

Effective  date:  December  17, 1993 

Amendment  Nos.:  112  and  106  - 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  27, 1993  (58  FR 
57847)  The  Commission’s  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  17, 1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  York  Coimty  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
October  25, 1993,  as  supplemented 
December  3  and  6, 1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  Figure  2.1-1,  certain 
TS  Table  2.2-1  factors  in  the  equation 
for  the  OVERTEMPERATURE  delta  T 
and  OVERPOWER  delta  T  setpoints,  and 
Figure  3.2-1  to  reflect  a  reduction  in  the 
required  minimum  measured  reactor 
coolant  system  (RCS)  flow  rate  firom 
385,000  gallons  per  minute  (gpm)  to 
382,000  gpm  for  Unit  1.  Catawba  Unit 
2  values  are  unchanged  and, 
accordingly,  certain  TS  pages  were 
modified  to  retain  the  current  TS  values 
in  efi^ect  for  Unit  2. 

The  need  for  these  changes  is 
attributed  to  the  effects  of  steam 
generator  tube  plugging  and  to  a  hot  leg 
temperature  streaming  phenomenon. 
The  application  also  proposed  to  revise 


the  text  of  TS  2.1.1  and  the  definition 
for  TS  Figure  2.1-1.  These  changes  are 
not  related  to  the  changes  in  RCS  flow 
rate.  The  staff  is  continuing  to  review 
these  proposed  changes  and, 
accordingly,  they  are  not  dealt  with  in 
this  amendment. 

Date  of  issuance:  December  17, 1993 
Effective  date:  Effective  within  30 
days  of  its  date  of  issuance. 

Amendment  Nos.:  113  and  107 
Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  November  10, 1993  (58  FR 
59747)  The  December  3  and  6, 1993, 
letters  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
October  25, 1993,  application  and  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  17, 
1993.  No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.,  ^uth 
Mississippi  Electric  Power  Association, 
and  Mississippi  Power  &  Light 
Company,  D^ket  No.  50-416,  Grand 
Gulf  Nudear  Station,  Unit  1,  Claiborne 
County,  Mississippi 

Date  of  application  for  amendment: 
May  20, 1993 

Brief  description  of  amendment:  The 
amendment  removed  imnecessary 
operability  requirements  for  the 
Intermediate  Range  Monitors  (IRMs)  and 
the  Average  Power  Range  Monitors 
(APRMs)  during  plant  shutdown 
operations. 

Date  of  issuance:  December  13, 1993 
Effective  date:  December  13, 1993 
Amendment  No:  109 
Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  June  23, 1993  (58  FR  34077) 
'The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  13, 1993.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406,  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120. 


Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lude  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
July  23, 1993 

Brief  description  of  amendments:  The 
amendments  are  necessary  to 
implement  new  Standards  for  Protection 
Against  Radiation  (10  CFR  Part  20). 

Date  of  issuance:  December  16, 1993 
Effective  date:  December  16, 1993 
Amendment  Nos.:  125, 63 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  1, 1993  (58  FR 
46234)  The  Commission’s  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  16, 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

GPU  Nuclear  Corporation,  et  al.. 

Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
October  8, 1993 

Brief  description  of  amendment:  The 
amendment  deletes  portions  of  the 
Oyster  Creek  Nuclear  Generating  Station 
Radiological  Effluent  Technical 
Spedfications  and  relocates  them  to 
controlled  programs  in  accordance  with 
the  guidance  contained  in  NRC  Generic 
Letter  89-01,  dated  January  31, 1989. 
Date  of  issuance:  December  13, 1993 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  166 
Facility  Operating  License  No.  DPR- 
16.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  November  10, 1993  (r  3  FR 
59749)  The  Commission’s  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  13, 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Ocean  Covmty  Library. 
Reference  Department,  101  Washington 
Street,  Toms  River,  New  Jersey  08753. 
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GPU  Nuclear  Corporation,  et  al.. 

Docket  No.  50-219,  Oysto  Creek 
Nuclear  Gmerating  Nation,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
October  18, 1993 

Brief  description  of  amendment:  The 
amendment  revises  die  Technical 
Specifications  to  delete  requirements  to 
demonstrate  by  testing,  that  a  redundant 
system/component  is  operable  wh4h  a 
system/component  is  declared 
inoperable.  In  lieu  of  testing  the 
redundant  system/component  to 
demonstrate  its  operability  the 
Technical  Specifications  are  being 
revised  to  require  an  administrative 
check  of  plant  records  to  verify 
operability  of  the  redundant  system/ 
component.  Confirming  changes  are 
made  to  Definition  1.1  “Operable- 
Operability." 

Date  of  issuance:  December  21, 1993 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  167 
Facility  Operating  License  No.  DPR- 
16.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  November  10, 1993  (58  FR 
59749)  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  21, 1993.  No  significant 
hazards  consideration  comments 
received:  Yes.  Comments  were  provided 
by  letter  dated  December  10, 1993,  firom 
the  State  of  New  Jersey,  Department  of 
Environmental  Protection  and  Energy, 
Division  of  Environmental  Safety, 
Health  and  Analytical  Programs.  The 
comments  and  the  NRC  staffs  response 
are  addressed  in  the  Commission’s 
Safety  Evaluation  dated  December  21, 
1993. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  New  Jersey  08753 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
Septemlwr  20, 1993,  as  supplemented 
on  October  1, 1993. 

Brief  description  of  amendment:  The 
amendment  revises  the  plant  Technical 
Specifications  to  reflect  a  partial  CPU 
Nuclear  reorganization  to  become 
efi^ective  when  'Three  Mile  Island,  Unit 
2  (TMI-2).  enters  the  Post-Defueling 
Monitored  Storage  (PDMS)  mode.  This 
reorganization  includes  deleting  ’rMI-2 
as  a  Division  and  incorporating  those 


functions  and  responsibilities  required 
to  maintain  the  PDMS  condition  and 
requirements  into  the  current  'TMI-l 
Division.  The  'TMI-l  Division  will  be 
renamed  the  'TMI  Division. 

Date  of  issuance:  December  13, 1993 
Effective  date:  No  specific  date  has 
been  specified  by  the  staff  for  the 
effectiveness  of  this  amendment.  The 
amendment  will  become  fully  effective 
at  such  time  as  the  Vice  President  -  'TMI 
has  been  delegated  the  full 
responsibility  of  the  overall  safe 
operation  of  both  'TMI-l  and  ’TMI-2. 
Amendment  No.:  179 
Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  October  13, 1993  (58  FR 
52987).  'The  October  1, 1993,  submittal 
provided  clarifying  and  corrected  TS 
pages  which  did  not  change  the  initial 
prop)osed  no  significant  hazards 
consideration  determination.  'The 
Commission’s  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  13, 1993.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

GPU  Nuclear  Corp>oration,  et  aL, 

Docket  No.  50-289,  'Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
August  9, 1993 

Brief  description  of  amendment:  'The 
amendment  revises  the  plant  Technical 
Sp)ecifications  to  be  consistent  with  a 
major  revision  to  10  CFR  Part  20  that  is 
to  be  implemented  by  January  1, 1994. 
Date  of  issuance:  December  21, 1993 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  on  January 
1, 1994. 

Amendment  No.:  180 
Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Sp)ecifications. 

Date  of  initial  notice  in  Federal 
Registen  November  10, 1993  (58  FR 
59751).  'The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  21, 1993.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 


Avenue,  Box  1601,  Harrisbuig, 
Pennsylvania  17105 

GPU  Nuclear  Corporation,  et  al.. 

Docket  No.  50-289,  'Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
August  24, 1993. 

Brief  description  of  amendment:  'The 
amendment  revises  the  plant  Technical 
Specifications  to  adopt  the  Standard 
Technical  Sp)ecification  (STS)  provision 
that  allows  a  period  up  to  24  hours  to 
complete  a  surveillance  requirement 
upon  the  discovery  that  the  surveillance 
has  been  missed. 

Date  of  issuance:  December  22, 1993 
Effective  date:  As  of  its  date  of 
issuance,  to  be  implemented  within  30 
days  of  issuance. 

Amendment  No.:  181 
Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Sp)ecifications. 

Date  of  initial  notice  in  Federal 
Register.  November  10, 1993  (58  FR 
59751).  'The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  22, 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Gulf  States  Utilities  Company  and 
Cajun  Electric  Power  Coop)erative, 
Docket  No.  50-458,  River  Bend  Station, 
Unit  1,  West  Feliciana  Parish, 

Louisiana 

Date  of  amendment  request:  January 
13, 1993,  as  supplemented  by  letter 
dated  October  18, 1993. 

Brief  description  of  amendment:  'The 
amendment  revises  the  River  Bend,  Unit 
1  op)erating  license  to  reflect  a  change  in 
ownership  of  Gulf  States  Utilities  (GSU). 
GSU,  which  owns  a  70  p)ercent 
undivided  interest  in  the  River  Bend 
Station,  will  become  a  wholly-owned 
subsidiary  comp>any  of  Entergy 
Corporation. 

Date  of  issuance:  December  16, 1993 
Effective  date:  December  6, 1993,  to 
be  implemented  within  180  days  of 
issuance. 

Amendment  No.:  Amendment  No.  69 
Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Registen  July  7, 1993  (58  FR  36435)  'The 
October  18, 1993,  supplemental  letter 
provided  additional  clarifying 
information  and  did  not  change  the 


Federal  Register  /  Vol.  59,  No.  3  /  Wednesday,  January  5,  1994  /  Notices 


635 


initial  no  significant  hazards 
consideration  determination.  The 
Commission’s  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  16, 1993.  No 
significant  hazards  consideration 
comments  received:  Yes.  Comments  and 
a  request  for  hearing  were  received  from 
Cajim  Electric  Power  Cooperative  of 
Baton  Rouge,  Louisiana. 

Local  Public  Document  Boom 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Gulf  States  Utilities  Company,  Ca|un 
Electric  Power  Cooperative,  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-458,  River  Bend  Station,  Unit  1, 

West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  January 
13, 1993,  as  supplemented  by  letter 
dated  June  29, 1993. 

Brief  description  of  amendment:  The 
amendment  revises  die  River  Bend 
Station,  Unit  1  operating  license  to 
include  as  a  licensee,  Entergy 
Operations,  Inc.  (EOI),  and  to  authorize 
EOI  to  use  and  operate  River  Bend  and 
to  possess  and  use  related  licensed 
nuclear  materials. 

Date  of  issuance:  December  16, 1993 

Effective  date:  December  16, 1993  to 
be  implemented  within  180  days  of 
issuance. 

Amendment  No.:  70 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register.  July  7, 1993  (58  FR  36436)  The 
Jime  29, 1993,  supplemental  letter 
provided  additional  clarifying 
information  and  did  not  change  the 
initial  no  significant  hazards 
consideration  determination.  The 
Conunission’s  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  16, 1993.  No 
significant  bastards  consideration 
comments  received:  Yes.  Comments  and 
a  request  for  hearing  were  received  from 
Cajun  Electric  Power  Cooperative  of 
Baton  Rouge,  Louisiana. 

Local  Puhlic  Document  Boom 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Illinois  Po%ver  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
June  18, 1993 

Brief  description  of  amendment:  The 
proposed  changes  to  Technical 
Specifications  6.2.3.1,  "Independent 
Safety  Engineering  Group  (ISEG) 
Function;”  6.2.3.4,  "ISEG  Records;” 


6.4.1,  "Training;”  and  6.5. 2.2,  “Nuclear 
Review  and  Audit  Group  (NRAG) 
Composition”  are  editorial  changes 
reflecting  recent  administrative/ 
organizational  changes  which  occurred 
at' Clinton  Power  Station. 

Date  of  issuance:  November  29, 1993 
Effective  date:  Immediately,  to  be 
implemented  within  30  days. 
Amendment  No.:  86 
Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Sp^ifications. 

Date  of  initial  notice  in  Federal 
Register.  August  18, 1993  (58  FR  43927) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  29, 1993. 

No  significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Boom 
location:  The  Vespasian  Warner  Public 
Library  District.  310  N.  Quincy  Street, 
Clinton,  Illinois  61727 

Indiana  Michigan  Power  Company, 
Docket  No.  50-316,  Donald  C  Cook 
Nuclear  Plant,  Unit  No.  2,  Berrien 
County,  Michigan 

Date  of  application  for  amendment: 
April  16, 1993,  as  supplemented 
September  28  and  December  3, 1993 
Brief  description  of  amendment:  The 
amendment  revises  'Technical 
Specifications  to  allow  certain  tests 
normally  designated  as  18-month 
surveillances  to  be  delayed  until  the 
next  refueling  outage  scheduled  to  begin 
Ai^st  6, 1994. 

J^te  of  issuance:  December  22, 1993 
Effective  date:  December  22, 1993 
Amendment  No.:  158 
Facility  Operating  License  No.  DPR- 
74.  Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  4. 1993  (58  FR  41505) 
The  supplemental  letters  provided 
clarifying  information  which  did  not 
change  the  staff’s  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission’s 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  22, 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Boom 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Niagara  Mohawk  Power  Corporation, 
Docket  Na  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
Jime  7, 1993 

Brief  description  of  amendment:  The 
amendment  revises  'Technical 


Specification  (TS)  3/4.8.1,  “AC  Sources- 
Operating,”  and  associated  Bases  to 
eliminate  unnecessary  diesel  generator 
testing  when  a  diesel  generator  or  an 
offsite  power  source  l^omes 
inoperable.  The  amendment  is  intended 
to  increase  diesel  generator  reliability 
and  the  overall  level  of  plant  safety  by 
reducing  the  stresses  on  the  diesel 
generators  caused  by  unnecessary 
testing.  'The  amendment  also  makes 
additional  changes  to  TS  3/4.8.1  to 
further  enhance  diesel  generator 
reliability  and  incorporate  certain 
administrative  changes. 

Date  of  issuance:  December  15, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  54 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  July  7, 1993  (58  FR  36440)  The 
Commission’s  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  15, 1993.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
November  11, 1992,  as  supplemented  by 
letters  dated  July  2, 1993,  and  November 
24. 1993. 

Description  of  amendment  request: 
'The  amendment  modifies  the  S^brook 
Station  Technical  Specifications  to 
allow  the  use  of  either  the  fixed  incore 
detector  system  or  the  movable  incore 
detector  system  to  perform  technical 
specification  surveillances.  Specifically, 
the  amendment  modifies  Technical 
Specification  sections  3.1.3, 4.2.2,  4.2.3, 
4.2.4,  and  3.3.3. 

Date  of  issuance:  December  22, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  27 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  February  3, 1993  (58  FR  7002). 
'The  licensee’s  letters  dated  July  2, 1993, 
and  November  24. 1993,  provide 
additional  information  and  clarification 
to  the  application  but  do  not  change  the 
initial  proposed  no  significant  hazards 
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consideration  determination  and  do  not 
provide  information  outside  the  scope 
of  the  original  Federal  Registn*  notice. 

The  licensee’s  November  24, 1993,  letter 
provides  a  commitment  to  acquire, 
through  the  end  of  Cycle  4,  a  limited 
number  of  flux  maps  using  the  movable 
incore  detector  system  for  comparison 
to  flux  maps  obtained  using  the  fixed 
incore  detector  system.  Additionally, 
the  licensee  committed  to  provide  a 
report  to  the  NRC  at  the  end  of  Cycle  4 
regarding  comparison  of  the  data 
obtained  £rom  both  systems.  The  NRC’s 
approval  of  the  requested  TS  changes  is 
conditioned  upon  the  licensee’s 
implementing  the  commitment.  The 
Commission’s  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  22, 1993.  No 
signiflcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street.  Exeter,  New  Hampshire  03833. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50^23,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
March  19, 1993 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TS)  to  reflect  staff 
positions  and  improvements  to  the  TS 
in  response  to  Generic  Letter  90-06, 
“Resolution  of  Generic  Issue  70,  ‘Power- 
Operated  Relief  Valve  and  Block  Valve 
Reliability,  and  Generic  Issue  94, 
‘Additional  Low-Temperature 
Overpressure  Protection  for  Light  Water 
Reactors.’”  Generic  Issue  94  was  closed 
out  by  Amendment  80  dated  July  12, 
1993.  With  the  issuance  of  this  'TS 
amendment,  we  consider  the  licensee’s 
response  to  Generic  Letter  90-06  and 
Generic  Issue  70  (TAC  No.  M77362) 
complete  for  the  Millstone  Nuclear 
Power  Station,  Unit  No.  3. 

Date  of  issuance:  December  16, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  88 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  9, 1993  (58  FR  32388) 

’The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluaticm  dated  December  16, 1993.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resource  Center. 
Three  Rivers  Community  Technical 
College,  Thames  Valley  Campus,  574 


New  London  Turnpike,  Norwich, 
Connecticut  06360, 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  S0>387, 
Susquehanna  Steam  Electric  Station, 
Unit  1,  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment: 
July  21. 1993 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  modify  the 
requirement  for  acquisition  of  baseline 
data  on  single-loop  operation  horn 
during  startup  testing  following  each 
refueling  outage  to  at  least  once  per  18 
months. 

Date  of  issuance:  December  10, 1993 
Effective  date:  December  10, 1993 
Amendment  No.:  131 
Facility  Operating  License  No.  NPF- 
14:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  4. 1993  (58  FR  41509) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  10, 1993.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18701. 

Portland  General  Electric  Company,  et 
aL,  Docket  No.  50-344,  Tn^an  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  application  for  amendment: 
April  1, 1993  as  supplemented  June  9 
and  August  5, 1993. 

Brief  description  of  amendment:  This 
amendment  relocates  the  Radiological 
Effluent  Technical  Specifications 
(RETS)  to  the  Offsite  Dose  Calculation 
Manual  (ODCM)  and  Process  Control 
Program  (PCP)  in  accordance  with  NRC 
staff  Generic  Letter  89-01,  and  changes 
the  required  fiequency  for  submittal  of 
the  radioactive  Eflluent  Release  Report 
horn  semiaimual  to  annual  in 
accordance  with  10  CFR  50.36(a). 

Date  of  issuance:  December  6. 1993 
Effective  date:  30  days  firom  date  of 
issuance 

Amendment  No.:  193 
Facility  Operating  License  No.  NPF-1: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  7, 1993  (58  FR  36442)  The 
supplements  proposed  additional 
changes  and  clarification  to  the  TS 
regarding  the  fiequency  of  eflluent 
reporting.  The  changes  were  within  the 
scope  of  the  action  described  in  the 
notice  and  did  not  change  the  initial  no 
significant  hazards  consideration 


determination.  The  Commission’s 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  6, 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151, 

Portland,  Oregon  97207 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 

Oswego  County,  New  York 

Date  of  application  for  amendment: 
September  25, 1992 
Brief  description  of  amendment:  The 
amendment  to  the  Technical 
Specifications  (TSs)  deletes  the 
surveillance  requirements  for  the  iodine 
analyzer  portion  of  the  drywell 
atmosphere  Continuous  Atmosphere 
Monitoring  system  from  TS  Table  4.6-2 
and  makes  accompanying  changes  to  TS 
Bases  Section  3.6/4.6.D.  These  changes 
are  consistent  with  the  guidance  in 
Regulatory  Guide  1.45,  “Reactor  Coolant 
Boundary  Leakage  Detection  Systems.” 
Date  of  issuance:  December  9, 1993 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  200 
Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  March  25, 1993  (58  FR  16229) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  9, 1993.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
May  26, 1992 

Brief  description  of  amendments: 
These  amendments  increase  the 
shutdown  margin  requirements  for  the 
current  operating  cycle  at  both  units; 
reduce  the  containment  pressure  high- 
high  setpoint  and  allowable  value;  and 
change  the  containment  spray  system, 
containment  fan  cooler  and  service 
water  system  response  times. These 
changes  were  necessitated  by  the 
discovery  of  containment  fan  cooler  unit 
and  containment  spray  system  response 
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times  greater  than  originally  assumed 
for  Loss  of  Coolant  Accident  (LOCA)  or 
Main  Steam  Line  Break  (MSLB) 
analysis,  and  auxiliary  feedwater  system 
flow  greater  than  assumed  for  the  MSLB 
analysis. 

Date  of  issuance:  December  16, 1993 
Effective  date:  December  16, 1993 
Amendment  Nos.  149  and  127 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  19, 1992  (57  FR  37571) 
The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  16, 1993.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway.  Salem,  New  Jersey 
08079 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  ^ison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  application  for  amendmeni: 
June  28. 1991 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  3.5.1  to  add  a  required 
action  to  periodically  monitor 
alternative  indication  if  one  or  both 
automatic  depressurization  system 
(ADS)  safety  related  instrument  air 
header(s)  low  pressure  alarm  system 
instrumentation  channels  become 
inoperable. 

Date  of  issuance:  December  13, 1993 
Effective  date:  December  13, 1993 
Amendment  No.:  52 
Facility  Operating  license  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  7, 1991  (56  FR  37590) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  13, 1993.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  Perry  Public  Lilnary,  3753 
Main  Street.  Perry,  Ohio  44081 
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The  Qeveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Li^t  Company,  Ohio  ^ison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docl^  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  application  for  amendment: 
March  19, 1991 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  Table  3.3.3-1  to  make  the 
required  actions  for  the  automatic 
depressurization  system  (ADS) 
consistent  with  the  as-built 
configuration  of  the  system.  An  editmrial 
change  to  Action  statement  32  was 
added  to  this  amendment  to  make 
Action  statement  32  consistent  with 
Action  statements  30  and  33. 

Date  of  issuance:  December  17, 1993 
Effective  date:  December  17, 1993 
Amendment  No.:  53 
Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Speciflcations. 

Date  of  initial  notice  in  Federal 
Register.  Mav  15, 1991  (56  FR  22480) 
Additional  clari^ng  information  was 
provided  verbally  by  the  utility  on 
November  5, 1993,  that  did  not  tdiange 
the  initial  proposed  no  significant 
hazards  consideration  determination. 
The  Conunission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  17, 1993.  No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street.  Perry.  (%io  44081. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-348,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
November  9. 1992  as  supplemented  on 
November  22, 1993 
Brief  description  o/ amendment;  The 
amendment  revises  the  Technical 
Specifications  to  allow  the  de¬ 
energization  of  the  borated  water  storage 
tank  outlet  isolation  valves  in  the  open 
positi(Hi  during  operational  Modes  1, 2, 
3,  and  4. 

Date  of  issuance:  December  16, 1993 
Effective  date:  December  16. 1993 
Amendment  No.  182 
Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  12, 1993  (58  FR  28061) 
The  supplemental  letter  provided 
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additional  information  that  did  not 
change  the  proposed  no  significant 
hazai^s  consideration  determination. 

The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  safety 
evaluation  dated  December  16, 1993.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 

Callaway  County,  Missouri 

Date  of  application  for  amendment: 
August  1. 1991 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  Sections  3.3.3.6,  3.6.4.1, 
4.11.2.5, 6.2.2,  and  Tables  3.3-4  and  3.3- 
10  to  correct  typographical  errors  and 
make  editorial  changes. 

Date  of  jssuonce:  December  21, 1993 

Effective  date:  December  21, 1993 

Amendment  No.:  86 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  September  18, 1991  (56  FR 
47244)  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  21, 1993.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missoiiri  65251. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  For  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission’s  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Cmnmission’s  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
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not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportimity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee’s  facility 
of  the  licensee’s  application  and  of  the 
Commission’s  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant’s  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  hnm  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  signiHcant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  signiHcant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 


categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission’s  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

Tne  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
February  4, 1994,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  E)C  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  ^e  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 

Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
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hearing  held  would  take  place  while  the 
amenctoent  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention; 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  prbmptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  1-(800)  342-6700). 

The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Pn^ect  Director): 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Ccmunonwealth  Edison  Company, 
Docket  No.  STN  50-456,  Braidwo^ 
Station,  Unit  1,  Will  Coonty,  Illinois 

Date  of  application  for  amendment: 
November  12. 1993,  as  supplemented  by 
letters  dated  November  18  and 
December  6, 1993 

Brief  description  of  amendment:  The 
amen^ent  changes  the  existing 
technical  specifications  (TS)  by  adding 
a  footnote  to  TS  4.4.5.0  to  address  steam 
generator  (SG)  operability  requirements. 
The  change  references  an  unsdieduled 
inspection  of  the  1C  SG  which  occurred 
due  to  a  tube  leak  in  that  SG.  The 
amendment  was  required  because  the 
circumstances  of  the  inspection  were 
not  covered  by  the  existing  TS  3/4.4. 5. 

It  will  allow  %  operability 
requirements  to  be  satisfied  until  the 
next  SG  inservice  inspection,  scheduled 
to  begin  no  later  than  March  5, 1993. 

Date  of  issuance:  December  16, 1993 

Effective  date:  December  16, 1993 

Amendment  No.:  43 


Facility  (grating  License  No.  NPF- 
72.  The  amendment  revised  the 
Technical  Specifications.  Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration:  No. 
The  Conunission’s  related  evaluation  of 
the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  December  16, 1993. 

Attorney  for  licensee:  Michael  L 
Miller,  Esquire;  Sidley  and  Austin,  Chie 
First  National  Plaza,  Chicago,  Illinois 
60690 

Local  Public  Document  Boom 
location:  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington.  Illinois  60481. 

NBC  Project  Director:  James  E.  Dyer 

Dated  at  Rockville,  Maryland,  this  28th  of 
December  1993. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Acting  Director.  Division  of  Reactor  Projects 
-  in/IV/V,  Office  of  Nuclear  Reactor 
Regulation 

[Doc.  94-53  Filed  1-4-94;  8:45  am] 
eauNQ  CODC  rseo^n-r 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-63401;  FHe  No.  SR-CHX- 
93-291 

Self-Regulatory  Organizations; 

Chicago  Stock  Exchange,  Inc.;  Order 
Granting  Accelerated  Apimval  to 
Proposed  Rule  Change  Relating  to 
Extended  Trading  Hours  for  the 
Chicago  Stock  Basket 

December  29. 1993. 

On  October  27, 1993,  the  Chicago 
Stock  Exchange,  Inc.  (“CHX”  or 
“Exchange”)  submitt^  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  section 
19(b)(1)  of  the  Semirities  Exchange  Act 
of  1934  (“Act”) »  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  to 
extend  the  trading  hours  for  the  Chicago 
Stock  Basket  (“O^”). 

The  propiosed  rule  ^ange  was 
published  for  comment  in  Seciuities 
Exchange  Act  Release  No.  33241 
(November  23, 1993),  58  FR  63407 
(December  1, 1993).  No  comments  were 
received  on  the  proposal. 

The  CHX’s  primary  trading  session, 
including  tra^g  of  the  CXM,  currently 
ends  at  3  Central  time  (4  Eastern  time).* 
The  CXM  is  a  standardized  basket 
product  consisting  of  twenty-five  shares 


<  IS  U.S.C  78«(bMl)  (1988). 
a  17  C7R  240.ieb-4  (1991). 

*  See  Artkla  IX,  Rule  10  of  the  CHX  Rales. 


of  each  of  the  stocks  included  in  the 
C^hicago  Mercantile  Exchange’s  (“Merc”) 
“MMI”  futures  contract.  That  contract  is 
based  on  the  American  Stock 
Exchange’s  ("Amex”)  Major  Market 
Index  (“MMI”),  a  broed-hased  price- 
weighted  index  of  twenty  stocks  listed 
on  ffie  New  York  Stock  ^change 
(“NYSE”).4 

The  Ei^ange  proposes  to  extend  the 
hours  for  trading  the  CXM  until  3:15 
Central  time  (4:15  Eastern  time).  This 
proposal  will  make  the  trading  hours  of 
the  (DXM  consistent  with  the  trading 
hours  of  derivative  products  that  are 
based  on  the  same  index  as  the  CXM 
and  other  derivative  products  that  could 
be  used  as  a  hedge  against  the  CXM. 
According  to  the  Exchange,  similar 
trading  hours  should  provide  risk 
management  benefits  when  trading  the 
CXM. 

The  Exchange  states  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6(b).*  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fiaudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest. 

In  recent  years,  concerns  have  been 
raised  about  the  role  that  index-related 
trading  strategies  (e.g.,  use  of  the  equity 
cash  market  to  he^e  positions  in  stock 
index  futures  and  options  contracts) 
played  in  increasing  market  volatility.* 
As  a  result,  the  Commission  has.  among 
other  things,  encouraged  the  national 
securities  exchanges  to  list  and  trade 
standardized  baskets  of  stocks.7  The 


*  For  further  discussion  of  the  terms  of  the  CXM 
contract  and  the  market  structure  for  trading  the 
CXM,  see  Securhias  Exchange  Act  Release  Na 
33053  (October  IS.  1993).  SS  FR  54810  (October  22. 
1993)  (File  Na  SR-CHX-OS-IS)  ttSCM  Approwl 
Order"). 

siSU.S.C.78i{b)(1968). 

•  See,  e.g.,  SEC,  Division  of  Market  Regulation, 
The  October  1987  Market  Break  (February  1988k 

r  In  addition  to  the  CXM,  the  Commission  has 
approved  the  trading  of  market  baskets  on  the  NYSE 
and  the  Chicago  Bot^  Optioiu  Exchange 
("CDOE’').  See  Securities  Exchange  Act  Release 

Cofitinusd 
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Commission  believes  that,  in 
comparison  to  other  methods  of 
portfolio  trading,  basket  products,  such 
as  the  CXM,  are  an  efficient  means  to 
make  investment  decisions  based  on  the 
direction  of  standardized  measures  of 
stock  market  performance,  and  may 
enhance  the  market’s  ability  to  absorb  . 
program  trading.* 

Ine  Commission  has  concluded  that 
extending  the  tracing  hours  for  the  CXM 
will  enhance  market  participants’  ability 
to  use  that  basket  for  hedging  purposes. 
The  CXM  offers  a  highly  correlative 
hedge  to  the  Merc’s  futures 

contract.  In  addition,  the  CXM  could  be 
used  to  offset  a  position  in  the  options 
on  the  MMI  futures  contract  that  are 
traded  on  the  Merc;  in  the  options  on 
the  MMI  that  are  traded  on  the  Amex; 
or  in  derivative  products  on  other 
broad-based  stock  market  indexes.*  At 
the  moment,  however,  CXM  trading 
ends  at  3  Central  time  (4  Eastern  time), 
while  trading  of  such  derivative 
products  continues  imtil  3:15  Central 
time  (4:15  Eastern  time).  The 
Commission  recognizes  that  the  current 
lack  of  coordination  may  hinder  market 
participants’  ability  to  adjust  their  risk 
in  response  to  late  price  moveilients  in 
the  derivatives  market. 

Accordingly,  the  Commission  believes 
that  synchronizing  the  close  of  trading 
for  the  CXM  with  the  close  of  trading  for 
such  derivative  products  will  all«w 
market  participants  to  hedge  their 
positions  more  effectively.  Speciflcally, 
traders  and  investors  will  be  able  to 
employ  closing  strategies  that  reflect 
price  movements  that  take  place  during 
the  last  fifteen  minutes  of  derivatives 
trading,  as  well  as  complete  last  sale 
information  for  the  various  indexes’ 
component  stocks.  To  the  extent  that  the 
CHX  proposal  will  promote  fair  hedging 
oppmrtimities,  the  Commission  finds 
that  extended  trading  hours  should 
increase  volume  in  the  CXM,  thereby 
adding  to  the  depth  and  liquidity  of  the 
market  for  that  basket  product.^* 


Nos.  27382  (October  26, 1989),  54  FR  4S834 
(October  31, 1989)  (File  No.  SR-NYSE-69-05) 
(approving  trading  of  basket  of  stocks  comprising 
the  Standard  a  Poor’s  (“S&P”)  500  Portfolio  Index); 
and  27383  (October  26. 1989),  54  FR  45846  (October 
31. 1989)  (File  No.  SR-CSOE-88-20)  (approving 
trading  of  basket  of  stocks  comprising  the  S&P  100 
and  sip  500  Indexes). 

■  See  CXM  Approval  Order,  supra,  note  4. 

•For  example,  the  promotional  literature  for  the 
CXM  illustrates  how  that  basket  could  be  used  as 
a  hedge  against  the  S&P  100  options  contract. 

'•The  Commission  used  a  similar  rationale  in 
approving  extended  trading  hours  for  stock  index 
options.  See  Securities  Exchange  Act  Release  No. 
22957  (February  27, 1986),  51  FR  7869  (March  6. 
1986)  (File  Nos.  SR-CBOE-85-49.  SR-Amex-86-02 
and  SR-NYSE-86-06).  See  also  Securities  Exchange 
Act  Release  No.  31591  (December  11, 1992),  57  FR 
60253  (December  18. 1992)  (File  No.  SR-Amex-92- 


The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 
thereof.  The  CHX  proposal  is  designed 
to  eliminate  a  barrier  to  fair  hedging 
opportunities;  accelerated  approval 
thereof  will  allow  the  resulting  risk 
management  benefits  for  traders  and 
investors  to  be  realized  immediately.  In 
addition,  the  proposed  rule  change  was 
published  in  the  Federal  Register  for 
the  full  statutory  period  and  no 
comments  were  received  on  any  aspect 
of  the  proposal. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,»»  that  the 
proposed  rule  change  (SR-CHX-93-29) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
author!  ty.'2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-145  Filed  1-4-94;  8:45  am) 
BILUNQ  CODC  MIO-OI-M 


[Release  No.  34-33379;  File  No.  SR-MSTC- 
93-10] 

Self-Regulatory  Organizations; 

Midwest  Securities  Trust  Company; 
Notice  of  Filing  of  a  Proposed  Rule 
Change  Relating  to  the  Limitation  or 
Elimination  of  Directors’  Liability 

December  23, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),i  notice  is  hereby  given  that  on 
August  27, 1993,  the  Midwest  Securities 
Trust  Company  (“MSTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  substantially  by  MSTC.  MSTC 
amended  the  filing  on  October  6, 1993.2 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MSTC  proposes  to  amend  Article  Ten 
of  its  Articles  of  Incorporation  and 
Article  VI.  Section  1  of  its  By-Laws  to 
limit  or  eliminate  the  potential 
monetary  liability  of  its  directors  to  the 


18)  (approving  trading  of  portfolio  depository 
receipts  until  4:15  Eastern  time). 

"15  U.S.C  78s(b)(2)  (1988). 

"17  CFR  200.30-3(a)(12)  (1991). 

'  15  U.S.C  788(b)(1)  (1988). 

2  Letter  from  David  T.  RusoR,  Foley  &  Lardner,  to 
Richard  Strasser  (Attorney),  Division  of  Market 
Regulation,  Commission  (October  5. 1993). 


extent  permitted  by  the  Illinois  Business 
Corporation  Act  except  where  such 
liability  is  the  result  of  a  violation  of  the 
federal  securities  laws. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purple  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  MSTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposal  will  limit  or  eliminate 
the  potential  monetary  liability  of  MSTC 
directors  under  certain  circumstances. 
The  proposed  change  is  based  on 
Section  2.10(b)(3)  of  the  Illinois 
Business  Corporation  Act,  under  which 
MSTC  is  organized,  which  allows 
corporations  to  adopt  provisions  in  their 
articles  of  incorporation  that  limit  or 
eliminate  the  potential  monetary 
liability  of  directors  under  certain 
circumstances. 

General  corporate  law  imposes  a 
fiduciary  duty  of  care  upon  each 
corporate  director.  This  duty  of  care 
requires  a  director  to  exercise  informed 
business  judgment  in  good  faith  and  to 
act  with  an  honest  believe  that  the 
action  taken  is  in  the  best  interest  of  the 
corporation.  The  proposal  will  not 
eliminate  an  MSTC’s  director’s  duty  of 
care  but  will  limit  the  personal  liability 
of  an  MSTC  director  to  MSTC  or  its 
shareholders  should  the  director  fail 
through  negligence  or  gross  negligence 
to  satisfy  his  or  her  duty  of  care.a  Under 
Illinois  law,  such  limitations  of  personal 
liability  do  not  apply  in  certain 
situations. 

The  proposal  will  prohibit  limitation 
of  a  director’s  liability  in  instances 
where  liability  arises  directly  or 
indirectly  as  a  result  of  a  violation  of 
federal  securities  laws.  The  proposal 


2  MSTC's  proposal  will  limit  a  director's  liability 
even  if  that  director  had  been  grossly  negligent 
provided  that  the  director  exercised  informed 
business  judgment  in  good  faith  and  acted  with  an 
honest  belief  that  the  action  taken  was  in  the  best 
interest  of  the  corporation.  Because  there  has  been 
no  judicial  interpretation  on  the  scope  of  the 
applicable  Illinois  legislation,  it  is  possible  that  an 
Illinois  court  may  find  as  a  matter  of  law  that  a 
director  cannot  act  in  a  manner  that  is  both  grossly 
negligent  and  in  good  faith. 
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will  not  eliminate  equitable  remedies 
such  as  rescission  or  injunctive  actions. 
Moreover,  it  will  not  eliminate  the 
liability  of  an  officer  of  MSTC  for 
actions  taken  in  that  capacity  even  if  the 
officer  is  also  a  director.  Finally,  the 
proposal  will  not  aflect  the  liability  of 
a  director  for  acts  or  omissions  that 
occurred  prior  to  approval  of  the 
proposal. 

Limiting  or  eliminating  directors* 
liability  will  help  to  ensvire  that  MSTC 
will  be  able  to  recruit  and  retain 
competent  directors.  Due  to  the 
increased  number  and  magnitude  of 
lawsuits  against  directors,  many  other 
corporations  from  various  states  already 
have  adopted  provisions  similar  to  those 
in  MSTC’s  proposal. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  because  it  will 
1 3move  an  impediment  to  attracting 
competent  directors  and  thus  will  help 
assure  the  fair  representation  of 
shareholders  and  participants  in  the 
selection  of  directors  and  in  the 
administration  of  MSTC’s  afrairs. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

MSTC  believes  that  no  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change. 

(C)  Self-Regulatory  Organization’s 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  comments  were  solicited  or 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  di^pproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 


Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MSTC.  All 
submissions  should  refer  to  File  No. 
SR-MSTC-93-10  and  should  be 
submitted  by  January  26, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pinsuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  94-103  Filed  1-4-94;  8:45  ami 
BILUNQ  CODE  8010-01-M 


[Release  No.  34-33403;  File  No.  SR-NYSE- 
93-35] 

Seif-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  of  Proposed  Rule 
Change  Relating  to  Additions  of 
Market-at-the-Close  Orders  to  the  “List 
of  Exchange  Rule  Violations  and  Fines 
Applicable  Thereto  Pursuant  to  Rule 
476A’’  and  Amending  Minor  Rule 
Violation  Enforcement  and  Reporting 
Plan 

December  28, 1993. 

On  October  7, 1993  the  New  York 
Stock  Exchange,  Inc.  (“NYSE”  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
"Commission”),  pursuant  to  section 
19(b)(1)  of  the  Seouities  Exchange  Act 
of  1934  (“Act”)  *  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
revise  the  Rule  476A  Violations  List  for 
imposition  of  fines  for  minor  violations 
of  rules  and/or  policies  by  adding  to  the 
list  Exchange  procedures  with  respect  to 
entry  and  cancellation  of  market-at-the- 
close  (**MOC”)  orders  on  expiration 
days  (i.e.,  expiration  Fridays  or  the  day 
on  wffich  Quarterly  Index  options 
expire).  The  NYSE  also  requested 
approval,  imder  Rule  19d-l  (c)(2),  to 
amend  its  Rule  19d-l  Minor  Rule 
Violation  Enforcement  and  Reporting 
Plan  to  include  the  MOC  procedvires.3 


4 17  CFR  200.30-3(aMl2)  (1992). 

>  19  U.S.C  788(bMl)  (1988). 
a  17  CFR  240.19b-4  (1991). 

*  Ses  lener  from  )amM  B.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Sharon  Lawson, 
Assistant  Director,  Exchange  and  Optioiu 


The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33161 
(November  5, 1993),  58  FR  60078 
(November  12, 1993).  No  comments 
were  received  on  the  proposal. 

Description  and  Background 

In  1984,  the  Commission  adopted 
amendments  to  paragraph  (c)  of 
Securities  Exchange  Act  Rule  19d-l  to 
allow  SROs  to  submit,  for  Commission 
approval,  plans  for  the  abbreviated 
reporting  of  minor  rule  violations.* 
Subsequently,  in  1985,  the  Commission 
approved  an  NYSE  Plan  for  the 
abbreviated  reporting  of  minor  rule 
violations  pursuant  to  Rule  19d-l(c) 
under  the  Act.  The  Plan  relieves  the 
NYSE  of  the  current  reporting 
requirements  imposed  under  section 
19(d)(1)  of  the  Act  for  violations  listed 
in  NYSE  Rule  476A.  The  NYSE  Plan,  as 
embodied  in  NYSE  Rule  476A,  provides 
that  the  Exchange  may  designate 
violations  of  certain  rules  as  minor  rule 
violations.  The  Exchange  may  impose  a 
fine,  not  to  exceed  $5,000,  on  any 
member,  member  organization,  allied 
member,  approved  person,  or  registered 
or  non-registered  employee  of  a  member 
or  member  organization  for  a  violation 
of  the  delineated  rules  hy  issuing  a 
citation  with  a  specific  penalty.s  Such 
person  can  either  accept  the  penalty,  or 
opt  for  a  full  disciplinary  hearing  on  the 
matter.  Fines  assessed  pursuant  to 
NYSE  Rule  476A  in  excess  of  $2,500  are 
not  considered  pursuant  to  the  Plan  and 
miist  be  reported  in  a  manner  consistent 
with  the  current  reporting  requirement 
of  section  19(d)(1)  of  the  Act.  The 
Exchange  also  retains  the  option  of 
bringing  violations  of  rules  included 
under  I^SE  Rule  476A  to  full 
disciplinary  proceedings,  and  the 


Regulation.  Division  of  Market  Regulation, 
Commission,  dated  October  5, 1993. 

4  See  Securities  Exchange  Act  Release  No.  21013 
(June  1, 1984),  49  FR  23828  (June  8, 1984).  Pursuant 
to  paragraph  (cKl)  of  Rule  19d-l,  an  SRO  is 
required  to  file  promptly  with  the  Commission 
notice  of  any  “final”  disciplinary  action  taken  by 
the  SRO.  Punuant  to  paragraph  (cX2)  of  Rule  19d- 
1,  any  disciplinary  action  taken  by  an  SRO  for  a 
violation  of  an  SRO  rule  that  has  been  designated 
a  minor  rule  violation  pursuant  to  the  Plan  shall  not 
be  considered  “final”  lor  purposes  of  section 
19(d)(1)  of  the  Act  if  the  sanction  imposed  consists 
of  a  fine  not  exceeding  $2,500  and  tlM  sanctioned 
person  has  not  sought  an  adjudication,  including  a 
hearing,  or  otherwise  exhausted  his  or  her 
administrative  remedies.  By  deeming  unadjudicated 
minor  violations  u  not  fin^,  the  Commission 
permits  the  SRO  to  report  violations  on  a  periodic, 
as  opposed  to  immediate,  basis. 

•  The  List  if  contained  under  Supplementary 
Material  to  Exchange  Rule  476A.  As  discussed  in 
note  4  supra,  only  those  fines  imposed  that  are  not 
in  excess  of  $2,500  are  subject  to  periodic  reporting. 
Fines  imposed  pursuant  to  Rule  47SA  in  excess  of 
$2,500  are  deei^  final  and  therefore  are  subject 
to  immediate  reporting  to  the  Commission. 
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Commission  expects  the  Exdiange  to  do 
so  for  egregious  or  repeat  violations. 

In  adopting  Rule  19d-l,  the 
Commission  noted  that  the  Rule  was  an 
attempt  to  balance  the  informational 
needs  of  the  Commission  against  the 
reporting  burdens  of  the  SROs.b  In 
promulgating  paragraph  (c)  of  the  Rule, 
the  Commission  was  attempting  further 
to  reduce  those  reporting  burdens  by 
permitting,  where  immediate  reporting 
was  unnecessary,  quarterly  reporting  of 
minor  rule  violations.  The  Rule  is 
intended  to  be  limited  to  rules  which 
can  be  adjudicated  cpiicddy  and 
objectively. 

The  NYSE  currently  is  adding  its 
procedures  with  respect  to  entry  and 
cancellation  of  MOC  orders  on 
expiration  days  to  the  list  of  minor  rule 
violations  subject  to  the  Rule  476A 
minor  rule  violation  plan.  The  MOC 
order  entry  and  cancellation  procedures 
require,  for  example,  that  MOC  orders 
be  entered  on  the  Exchange  by  3:40  p.m. 
on  expiration  days  if  they  are  related  to 
a  strategy  including  any  stock  index 
future,  stock  index  option  or  option  on 
stock  index  future  in  expiring  cxintracts, 
and  that  no  cancellations  of  such  orders 
be  effected  after  3:40  p.m.  Violations  of 
these  policies  could  include  late  entry 
of  MOC  orders,  entry  of  MOC  orders 
which  do  not  offset  a  published 
imbalance  of  50,000  ^ares  or  more  in 
a  pilot  stodc  or  an  improper  cancellation 
of  an  MOC  order.  These  procedures  are 
announced  to  members  and  member 
organizations  through  an  Information 
Memo  issued  approximately  one  week 
before  each  expiration  day. 

Discnsaioa 

The  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  sections  6(bMl),  (6)  and 
(7),  6(dXl)  and  19(d)  of  the  Act.^  The 
proposal  ii  consistent  with  the  section 
6(b)(6)  requirement  that  the  rules  of  an 
exchange  provide  that  its  members  and 
persons  associated  with  its  members 
shall  be  appropriately  disciplined  for 
violations  of  rules  of  the  exchange.  In 
this  regard,  the  proposal  provides  an 
efficient  procedure  for  appropriate 
disciplining  of  members  for  a  rule 
violation  tlmt  is  technical  and  objective 
in  nature.  Moreover,  because  the  Plan 
provides  procedural  rights  to  the  person 
fined  and  permits  a  di^plined  person 


•  Sm  SacuritiM  Exchanga  Act  RaiMM  No.  13762 
Ouly  a.  1877),  42  FR  35411  Ouly  14, 1977). 

'  15  U.S.C.  78QbXl).  (6)  and  (7).  78adXl)  and 
78*(d)  (1985). 


to  request  a  full  hearing  mi  the  matter, 
the  proposal  provides  a  fair  procedure 
for  the  disciplining  of  members  and 
persons  associated  with  members, 
consistent  with  sections  6(b)(7)  and 
6(d)(1)  of  the  Act. 

The  Commission  also  believes  that  the 
proposal  provides  an  alternate  means  by 
which  to  deter  violations  of  the  NYSE 
rules  included  in  the  Plan,  thus 
furthering  the  purposes  of  section 
6(b)(1)  of  the  Act.  An  exchange’s  ability 
to  effectively  enforce  compliance  by  its 
members  and  member  organizations 
with  Commission  and  Exchange  rules  is 
central  to  its  self-regulatory  functions. 
Inclusion  of  a  rule  in  an  exchange’s 
minor  rule  violation  plan  should  not  be 
interpreted  to  mean  it  is  an  unimportant 
rule.  On  the  contrary,  the  Commission 
recognizes  that  inclusion  of  rules  under 
a  minor  rule  violation  plan  may  not 
only  reduce  reporting  burdens  on  an 
SRO  but  also  may  m^e  its  disciplinary 
system  more  efficient  in  prosecuting 
violations  of  these  rules. 

In  addition,  because  the  NYSE  retains 
the  discretion  to  bring  a  full  disciplinary 
proceeding  for  any  violation  included 
on  the  List,  the  Commission  believes 
that  adding  the  procedures  for  entry  and 
cancellation  of  MCX^  orders  on 
expiration  days  to  the  List  will  enhance, 
rather  than  reduce,  the  NYSE’s 
enforcement  capabilities  of  these 
Exchange  proc^ures. 

As  described  above,  MCX^  procedures 
are  subject  to  change  on  a  monthly  basis 
and  are  outlined  in  an  Information 
Memo  disseminated  to  the  members  and 
member  organizations  prior  to  each 
expiration  day.  The  Commission 
believes  that  whether  a  member  or 
member  organization  has  followed  such 
specifically  outlined  procedures  is 
amenable  to  quick,  objective 
determinations  of  compliance  Mdth 
respect  to  activity  on  each  expiration 
day.  The  quick  and  efficient  resolution 
of  questions  of  compliance  with  such 
procures  would  facilitate  the 
Exchange’s  ability  to  induce  continued 
compliance  without  being  hindered  by 
the  additional  time  and  cost  associated 
with  more  sophisticated  Exchange 
disciplinary  actions. 

Finally,  tne  Commission  believes  that 
the  inclusion  of  the  MOC  procedural 
rules  will  prove  to  be  an  effective 
alternate  response  to  a  violation  when 
the  initiation  of  a  full  disciplinary 
proceeding  is  imsuitable  b^use  such  a 
proceeding  may  be  more  costly  and 
time-consuming  in  view  of  the  minor 
nature  of  the  particular  violation.  This 
is  further  reinforced  by  the  nature  of  the 
monthly  dissemination  of  these 
procedures  to  the  members  and  their 
potential  for  change  each  month  in 


response  to  the  instruments  affected  on 
the  expiration  day  and  the  surrounding 
circumstances  at  that  time.  By  including 
the  MCX]  procedures  in  the  Rule  476A 
Minor  Rule  Violation  List,  the  NYSE  can 


following  month. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  and  Rule  19d-l(cK2) 
under  the  Act,B  that  the  proposed  rule 
change  (SR-NYSE-93-35)  is  approved. 

For  the  Ck)mmissioa,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  94-146  Filed  1-4-94;  8:45  am] 
BH.LINQ  coos  801(M)1-M 


[Release  No.  34-33400;  FUe  No.  SR-NYSE- 
93-47] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Listing  Standards  for  NoivU.S. 
Companies 

December  29, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  Ciecember  16, 1993, 
the  New  York  Stock  Exchange,  Inc. 
(“NYSE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  modification  to  NYSE 
policy  would  amend  Paragraph  103  of 
the  NYSE  Listed  (Company  Manual 
(“Non-U.S.  Companies”)  to  permit  non- 
U.S.  issuers  to  distribute  summary 
annual  reports  to  U.S.  holders,  under 
certain  circiunstances. 

n.  Self-Regulatory  Oiganizatkm's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pnqposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 


•  15  U.SXI  78t(bX2)  (1988)  and  17  CFR  240.19d- 
l(cM2)  (1991). 

•  17  C7R  200.30-3(a)(12)  (1991). 
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on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Orgartization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  modification  to  policy 
recognizes  an  amendment,  adopted  in 
1990,  to  the  U.K.  Companies  Act  which 
permits  issuers  listed  on  the  London 
Stock  Exchange  to  provide  an  option  to 
holders  of  their  ordinary  shares  to 
receive  a  full  annual  report  or  a 
summary  annual  report.  The  Companies 
Act  sets  forth  the  specific  financial  and 
management  information  that  must  be 
contained  in  the  siunmary  reports. 

The  Companies  Act,  as  amended,  also 
requires  that  shareholders  who  receive 
only  the  summary  report  be  given  the 
opportunity,  at  any  time,  to  obtain  the 
full  annual  report  hum  the  company 
and  that  companies  must  notify 
shareholders  annually  of  this  right  and 
how  the  report  might  be  obtain^.  When 
the  program  was  instituted  in  the  U.K. 
in  1990,  shareholders  received  both 
reports  and  notice  of  the  available 
option  with  respect  to  future  reports. 

Certain  U.K.  issuers  are  now  seeking 
permission  firom  the  NYSE  to  provide 
holders  of  listed  ADRs  with  summary 
reports  in  place  of  full  annual  reports  if 
the  holders  do  not  object.  The  proposed 
modification  to  policy  is  necessary  to 
grant  permission  since  current  policy 
requires  all  listed  companies  to  submit 
to  shareholders  an  annual  report  with 
financial  information  as  detailed  in 
Paragraph  203.01  of  the  NYSE  Listed 
Company  Manual. 

The  creation  of  the  summary  annual 
reports  in  the  U.K.  was  prompted  by 
two  objectives:  Potential  cost  savings  to 
the  company  and  the  ability  to  provide 
a  more  easily  read  document  to  retail 
holders.  The  effort  has  been  deemed 
successful  in  the  U.K.  since  a  majority 
of  shareholders  now  receive  the 
summary  reports. 

The  Exchange  is  proposing  that  the 
NYSE  annual  report  requirements  be 
modified  to  allow  holders  of  NYSE- 
listed  non-U.S.  securities  to  receive 
summary  annual  reports  if  (i)  this  is  the 
practice  in  the  home  coimtry  and  (ii) 
certain  conditions  are  met. 

Specifically,  issuers  proposing  to 
provide  summary  annual  reports  to  ADR 
holders  would  be  required  to: 


(a)  provide  ADR  holders  with  an 
ongoing  option  to 

(1)  Receive  the  full  annual  report  on 
demcmd,  and 

(2)  Annually  change  their  election  (as 
in  the  U.K.,  U.S.  ADR  holders  would 
initially  receive  both  reports  and  notice 
of  the  available  option  with  respect  to 
future  reports); 

(b)  Follow  the  specific  dictates  of 
home  country  law  or  business  practice 
with  respect  to  the  data  presented; 

(c)  Include  a  U.S.  GAAP 
reconciliation  to  the  extent  that  such 
reconciliation  would  be  required  in  the 
full  annual  report. 

This  proposal  would  be  consistent 
with  the  Exchange’s  policies  for  non- 
U.S.  companies  whidi  effectively  allow 
these  companies  to  follow  home  country 
practice  in  such  areas  as  interim 
reporting  and  corporate  governance.  In 
addition,  we  believe  the  modification  to 
policy  would  be  consistent  with  the 
SEC’s  posture  toward  non-U.S. 
companies  of  being  accommodating 
without  compromising  disclosure. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fieudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  firom 
members  or  other  interested  parties. 
However,  the  Exchange  adopted  this 
proposed  rule  change,  in  part,  in 
response  to  a  petition  firom  eight  listed 
U.IC  companies  requesting  that  the 
exchange  allow  them  to  use  summary 
annual  reports. 


in.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  chan^,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fixim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93— 
47  and  should  be  submitted  by  January 
26, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-144  Filed  1-4-94;  8:45  am) 
BILUNQ  COM  MKMII-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice,  Receipt  of 
Noise  Compatibiiity  Program  and 
Request  for  Review;  Minneapoiis>St 
Paui  intemationai  (Woid-Chamberlain 
Field)  Airport,  Minneapolis,  MN 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
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action:  Notice. 

summary:  The  Federal  Aviaticm 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Minneapolis-St. 
Paul  Metropolitan  Airports  Commission 
for  Minneapolis-St.  Paul  International 
(Wold-Chamberlain  Field)  Airport 
under  the  provisions  of  title  I  of  the 
Aviation  ^fety  and  Noise  Abatement 
Act  of  1979  (Pub.  L.  96-193)  and  14  CFR 
part  150  are  in  compliance  with 
applicable  requirements.  The  FAA  also 
announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  MinneapoIis-St. 
Paul  International  (Wold-Chamberlain 
Field)  Airport  under  part  150  in 
conjunction  with  the  noise  exposure 
map,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
June  8, 1994. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA*s  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  December  10, 
1993.  The  public  comment  period  ends 
February  8, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  M.  Dougherty,  Federal  Aviation 
Administration,  Airports  District  Office, 
room  102, 6020  28th  Avenue  South, 
Minneapolis,  Minnesota  55450,  (612) 
725—4222.  Comments  on  the  proposed 
noise  compatibility  program  should  also 
be  submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Minneapolis-St.  Paul  International 
(Wold-Chamberlain  Field)  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective 
De^mber  10, 1993.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
whi^  will  approved  or  disapproved 
on  or  before  June  8, 1994.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and 
comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
“the  Act”),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  aate  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  piersons  using 
the  airport. 


An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

The  Minneapolis-St.  Paul 
Metropolitan  Airports  Commission 
submitted  to  the  FAA  on  March  30, 

1992,  noise  exposure  maps,  descriptions 
and  other  documentation  which  were 
produced  during  the  FAR  Part  150 
Noise  Compatibility  Study  from  March 
1991  to  March  1992.  It  was  requested 
that  the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the 
Minneapolis-St.  Paul  Metropolitan 
Airports  Commission.  The  specific 
maps  under  consideration  are  the  1991 
existing  Noise  Exposure  Map  and  the 
1996  future  Noise  Exposure  Map.  The 
FAA  has  determined  that  these  maps  fOT 
the  Minneapolis-St.  Paul  International 
(Wold-Chamberlain  Field)  Airport  are  in 
compliance  with  the  applicable 
requirements.  This  determination  is 
effective  on  December  10, 1993.  FAA’s 
determination  on  an  airport  operator’s 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordwce  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant’s 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

Ii  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  fiom 


the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  throu^  FAA’s  review  of  noise 
exposure  maps.  Therefcwe,  the 
responsibility  for  the  detail  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  ojierator 
who  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 

The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21 
of  FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  the 
MinneapoIis-St.  Paul  International 
(Wold-Chamberlain  Field)  Airport,  also 
effective  on  December  10, 1993. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  June  8, 1994. 

The  FAA’s  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA’s  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW.,  room  617, 
Washington,  DC  20591 
Federal  Aviation  Administration, 
Minneapolis  Airports  District  Office, 
room  102,  6020-28th  Avenue  South, 
Minneapolis,  Minnesota  55450 
The  Minneapolis-St.  Paul  Metropolitan 
Airports  Commission,  Minneapolis- 
St.  Paul  International  (Wold- 
Chamberlain  Field)  Airport,  6040- 
28th  Street  South,  Minneapolis, 
Minnesota  55450 
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Questions  may  be  directed  to  the 
individual  nam^  above  under  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

issued  in  Minneapolis,  Minnesota  on 
December  10, 1993. 

Franklin  D.  Benson, 

Manager,  Minneapolis  Airports  District 
Office,  FAA  Great  Lakes  Region. 

(FR  Doc.  94-139  Filed  1-4-94;  8:45  am] 

BILtmO  CODE  4910-13-M 

Determination  of  Significance  and 
Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
To  Conduct  Scoping  for  Seattle- 
Tacoma  International  Airport,  Seattle, 
WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Northwest  Mountain 
Region  of  the  Federal  Aviation 
Administration  (“FAA”)  and  the  Port  of 
Seattle  (“Port”)  announce  that  the  FAA 
and  the  Port,  acting  as  joint  lead 
agencies,  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposal  by  the  Port  to  develop  a 
new  parallel  runway  and  other  airport 
facility  improvements  to  be  examined  in 
an  update  to  the  Seattle-Tacoma 
International  Airport  (Sea-Tac  Airport) 
Master  Plan.  To  ensure  that  all 
significant  issues  related  to  the 
proposed  action  are  identified,  scoping 
comments  are  requested. 

DATES  AND  ADDRESSES  FOR  COMMENTS: 

To  facilitate  the  receipt  of  written 
comments,  two  scoping  meetings  will  be 
conducted.  The  first  meeting,  in  a 
workshop  format,  will  be  conducted  for 
the  public  on  February  9, 1994.  A 
meeting  for  Federal,  state  and  local 
agencies  will  be  conducted  on  February 
10, 1994.  Send  comments  to,  or  seek 
additional  information  from  the 
responsible  Federal  official:  Mr.  Dennis 
Ossenkop,  Airports  Division,  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW„  suite  540,  Renton, 
Washington  98055—4056.  To  be 
considered,  written  comments  must  be 
received  on  or  before  February  25, 1994. 
SUPPLEMENTARY  INFORMATION:  Recent 
planning  studies  have  indicated  both  an 
existing  and  long-term  need  for 
additional  airfield  capacity  at  Sea-Tac 
Airport.  Under  current  demand  levels, 
the  Airport  experiences  reduced 
operating  capability  and  delay  during 
bad  weather  conditions  due  to  the  close¬ 
spacing  of  the  existing  parallel  runways. 
During  busy  hours,  arrival  demand 
exceeds  the  bad  weather  arrival  capacity 
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and  aircraft  and  passenger  delays  result. 
In  addition  to  increasing  the  severity  of 
delays  caused  by  bad  weather, 
continued  growth  in  aircraft  operational 
demand  is  projected  to  exceed  Sea-Tac’s 
annual  airfield  capacity  within  the  next 
ten  years.  The  objective  of  the  Master 
Plan  Update,  and  accompanying  EIS,  is 
to  address  the  bad  weather  capacity 
problem  and  to  meet  long-term  regional 
air  travel  needs  spurred  by  a  growing 
regional  economy. 

An  Environmental  Impact  Statement 
(EIS)  will  be  prepared  for  the  Master 
Plan  Update,  which  is  expected  to 
include  numerous  projects  including, 
but  not  be  limited  to:  A  new  parallel 
runway  and  improvements  to  the 
passenger  terminal,  ground  access 
system,  and  other  support  facilities.  The 
range  of  new  parallel  runway  options 
that  may  be  considered  in  the  EIS  are 
anticipated  to  be  in  the  immediate 
vicinity  of  the  existing  airfield  at  Sea- 
Tac  Airport.  Based  on  the  Master  Plan 
Update,  other  airport  developments  that 
may  be  consider^  in  the  EIS  would  be 
located  on  or  in  the  immediate  vicinity 
of  the  existing  Sea-Tac  Airport  propierty. 
Mitigation  measures  will  be  proposed, 
as  necessary,  for  the  significant  adverse 
impacts  created  by  development.  Major 
actions  or  concepts  to  be  discussed  in 
the  draft  EIS  include  the  no  action 
alternative  and  other  reasonable 
alternatives  meeting  the  purpose  and 
need.  Such  alternatives  are  expected  to 
include  several  options  related  to 
runway  lengths,  separations  and 
threshold  stagger. 

The  FAA  and  Port  of  Seattle  have 
determined  that  the  new  parallel 
runway  is  likely  to  have  a  significant 
adverse  impact  on  the  environment.  An 
Environmental  Impact  Statement  (EIS) 
is  required  under  the  National 
Environmental  Policy  Act  and  the 
Washington  State  Environmental  Policy 
Act  (SEPA),  RCW  43.2lC.030(2)(c)  and 
will  be  prepared.  The  FAA  and  Port  of 
Seattle  have  identified  the  following  key 
areas  for  discussion  in  the  EIS 
including,  but  not  limited  to: 
Alternatives,  noise  and  land  use,  social 
and  socio-economic  impacts,  human 
health,  water  resources,  biotic 
communities,  construction,  earth, 
transportation  and  air  quality. 

Scoping  is  the  initial  step  in  the 
preparation  of  the  EIS.  The  scoping 
process  is  “an  early  and  open  process 
for  determining  the  scope  of  issues  to  be 
addressed  and  for  identifying  the 
significant  issues  related  to  the 
proposed  action,”  Agencies,  affected 
tribes,  and  members  of  the  public  are 
invited  to  comment  on  the  scope  of  the 
EIS.  You  may  comment  on  alternatives, 
mitigation  measures,  probable 
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significant  adverse  impacts,  and 
licenses  or  other  approvals  that  may  be 
required.  Comments  and  suggestions  are 
invited  from  Federal,  State  and  local 
agencies,  and  other  interested  parties 
and  individuals  to  ensure  that  the  full 
range  of  issues  related  to  a  Master  Plan 
Update  EIS  are  addressed  and  all 
significant  issues  identified. 

To  facilitate  the  receipt  of  comments, 
two  scoping  meetings  will  be 
conducted.  A  public  workshop  will  be 
conducted  to  receive  written  comments 
on  February  9, 1994  from  4  p.m.  until 
8  p.m.  at  Tyee  Senior  High  School.  4424 
South  188th  Street,  City  of  SeaTac.  The 
second  meeting  will  be  held  on 
February  10, 1994  between  9:30  a.m. 
and  11  a.m.  for  Federal,  state  and  local 
agencies  in  the  Sea-Tac  Auditorium. 
Mezzanine  Level  Main  Terminal 
Building,  Seattle-Tacoma  International 
Airport. 

Issued  in  Renton,  Washington  on 
December  20, 1993. 

Edward  G.  Tatum, 

Manager,  Airports  Division,  Federal  Aviation 
Administration,  Northwest  Mountain  Region. 
Renton.  Washington. 

William  E.  Brougher, 

SEPA  Responsible  Official,  Port  of  Seattle. 

(FR  Doc.  94-137  Filed  1^-94;  8:45  am] 
BILUNQ  CODE 

Availability  of  Draft  Environmental 
Impact  Statement  and  4(0  Statement 
for  an  Airport  Surveillance  Radar 
Model  9  Facility  for  Washington 
National  Airport,  Washington,  DC  and 
Conduct  a  Public  Hearing 

AGENCY:  Department  of  Transportation, 
Federal  Aviation  Administration. 
ACTION:  Notice  of  availability  of  Draft 
Environmental  Impact  Statement  (DEIS) 
and  4(f)  Statement,  and  conduct  a 
public  hearing. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  of  the 
availability  of  a  Draft  Environmental 
Impact  Statement  (DEIS),  which 
assesses  the  potential  effects  of 
constructing  and  operating  an  Airport 
Surveillance  Radar  Model  9  (ASR-9) 
facility  at  either  a  site  within  Ward  8  of 
the  District  of  Columbia  or  at 
Washington  National  Airport,  Arlington 
County,  Virginia.  The  DEIS  has  been 
prepared  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969.  The  purpose  of  the  proposed 
action  is  to  improve  existing  radar 
coverage  provided  to  air  traffic  control 
servicing  Washington  National  Airport 
and  the  airspace  over  Washington,  DC. 
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ADDRESSES:  Comments  on  the  DEIS  may 
be  submitted  in  writing  and  may  be 
mailed  or  delivered  to  the  FAA  at  the 
following  address:  Federal  Aviation 
Administration,  Mr.  Charles  Hoch 
(AEA-400),  Manager,  Airway  Facilities 
Division,  Fitzgerald  Federal  Building, 
John  F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Aviation  Administration,  Mr. 
Mike  Lanz,  AEA-451.1,  (718)  553-1198 
or  Mr.  Larry  D.  Walker,  Louis  Berger  & 
Associates,  Ina  (202)  331-7775. 
SUPPLEMENTARY  INFORMATION:  An  FAA 
evaluation  concluded  that  potentially 
significant  impacts  may  result  to  two  of 
the  sites  on  National  Park  Service  land 
with  respect  to  historical  and  visual 
resources.  Mitigation  of  these  impacts 
are  exp)ected  to  be  developed  as  a  result 
of  the  consultation  process  with  the 
District  of  Columbia  State  Historic 
Preservation  Office. 

A  Notice  of  Intent  to  prepare  an 
Environmental  Imp)act  Statement  (EIS) 
was  published  in  the  Federal  Register 
by  the  FAA  on  October  13, 1992, 
inviting  comments.  A  public  scoping 
meeting  was  held  on  October  20, 1992 
to  receive  comments  on  the  proposed 
action  from  the  public. 

Six  alternative  sites  and  the  no  action 
alternative  were  evaluated  in  the  DEIS. 
Three  sites  are  located  at  Washington 
National  Airport  and  three  sites  are 
located  on  National  Park  Service  land  in 
Anacostia,  DC.  The  environmental 
review  of  the  project  was  conducted  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended  (42  U.S.C. 
4371,  et  seq.).  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  piarts  1500-1508), 
the  Department  of  Transportation  (DOT) 
Act  of  1966,  DOT/FAA  Orders,  and  all 
applicable  Federal  regulations  and 
district  of  Columbia  ordinances. 

Comments  on  the  DEIS  are  invited 
from  Federal,  State,  and  local  agencies, 
and  all  other  interested  parties,  and 
should  be  directed  to  the  FAA  at  the 
addresses  provided  above.  All 
comments  received  or  postmarked 
within  60  days  from  the  date  of 
publication  of  the  Environmental 
Protection  Agency’s  (EPA)  Notice  of 
Availability  of  the  D0S  in  the  Federal 
Register  will  be  considered  in  the 
preparation  of  the  Final  Environmental 
Impact  Statement. 

'The  DEIS  is  available  for  public 
review  at  the  following  locations: 
Washington  Highlands  Library,  115 
Atlantic  Street,  SW.,  Washington,  DC 
20032  and  Aurora  Hills  Library,  735 
18th  Street  South,  Arlington,  VA  22202. 


To  obtain  a  copy  of  the  DEIS,  submit 
a  written  request  to:  Mr.  Charles  Hoch 
(AEA-400),  Manager,  Airway  Facilities 
Division,  Fitzgerald  Federal  Building, 
Federal  Aviation  Administration,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430. 

Public  Hearing 

The  FAA  solicits  public  comments  on 
the  DEIS  and  4(f)  Statement  through  a 
public  hearing.  To  ensure  the  full  range 
of  issues  related  to  this  proposed  action 
are  addressed,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Interested  p>arties  are 
invited  to  attend  a  public  hearing  that 
will  be  conducted  at  10  a.m.  on 
February  5, 1994  in  the  Basement 
Meeting  Room,  Washington  Highlands 
Library,  115  Atlantic  Street,  SW., 
Washington,  DC.  Written  comments  will 
be  accepted  until  February  15, 1994. 

Dated:  December  22, 1993. 

Herbert  Ross, 

Assistant  Manager,  Airway  Facilities  Division. 
IFR  Doc.  94-132  Filed  1-4-94;  8:45  am) 
BaUNQ  COOe  4»10-13-M 


Research,  Engineering  and 
Developmient  Advisory  Committee, 
Fiight  Service  Technology 
Subcommittee;  Meeting 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-362;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Flight 
Service  Technology  Subcommittee  of 
the  Federal  Aviation  Administration 
(FAA)  Research,  Engineering  and 
Development  (RJE&D)  Advisory 
Committee  to  be  held  Friday,  January 
28, 1994,  at  10  a.m.  The  meeting  will 
take  place  at  the  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC,  in  the 
Round  Room  on  the  tenth  floor. 

The  agenda  for  this  meeting  will 
include:  Review  and  discussion  of  the 
proposed  task  statement;  organization  of 
the  effort  to  develop  a  report  and 
recommendations;  overview  of  the 
current  and  future  technology 
associated  with  pre-flight  weather  and 
flight  plan  filing  services.  This 
subcommittee  will  attempt  to  ensure 
that  the  FAA’s  program  addresses  all  the 
right  technology  issues. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Subcommittee 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements,  obtain  information,  or  plan 
to  access  the  building  to  attend  the 
meeting  should  contact  Mr.  Carl 


McCullough,  ASE-10,  at  (202)  287-8595 
or  Ms.  Jan  Peters,  ASD-3,  at  (202)  287- 
8543  in  the  Office  of  the  Associate 
Administrator  for  System  Engineering 
and  Development,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

Members  of  the  public  may  present  a 
written  statement  to  the  subcommittee 
at  any  time. 

Issued  in  Washington,  DC,  on  December 
27, 1993. 

Martin  T.  Pozesky, 

Executive  Director,  Research,  Engineering  and 
Development  Advisory  Committee. 

(FR  Doc.  94-138  Filed  1-4-94;  8:45  am) 
BILUNQ  CODE  4910-13-M 


Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Cincinnati/Northem  Kentucky 
International  Airport,  Hebron,  KY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT, 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  the  Cincinnati/ 
Northern  Kentucky  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  4, 1994. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Memphis  Airports  District 
Office,  2851  Directors  Cove,  suite  #3, 
Memphis,  TN  38131-0301 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert  F. 
Holscher,  Director  of  Aviation,  of  the 
Cincinnati/Northem  Kentucky 
International  Airport  at  the  following 
address:  Second  Floor,  Terminal  1,  C/ 
NKIA,  2939  Terminal  Drive,  Hebron, 
Kentucky  41048. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Cincinnati/ 
Northern  Kentucky  International 
Airport  under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  S.  Kelley,  Planner,  Memphis 
Airports  District  Office,  2851  Directors 
Cove,  suite  #3,  Memphis,  TN  38131- 
0301,  (901)  544-3495. 
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The  application  may  be  reviewed  in 
person  at  this  office. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  firam  a  PFC  at 
Cincinnati/Northem  Kentucky 
International  Airport  under  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  December  22, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  fit)m  a  PFC 
submitted  by  the  Cincinnati/Northem 
Kentucky  International  Airport  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 

The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  30, 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  March  1, 

1994 

Proposed  charge  expiration  date:  June  1, 

1995 

Total  estimated  PFC  revenue: 
$20,737,000 

Brief  description  of  proposed  project(s): 
Impose  and  Use 

1.  Noise  Compatibility  and  Land  Use 
Management  Measures: 

a.  Purchase  Assurance  Program  off 
Rimway  Ends 


b.  Voluntary  Acquisition  in  the  75 
Ldn  Contour 

c.  Voluntary  Acquisition  in  Rolling 
Green  Acres 

d.  Voluntary  Acquisition  in  Ethan’s 
Glen  Subdivision  and  scattered  homes 
in  the  65-75  Ldn,  West 

e.  Sound  Insulation  of  Nursing  Home 

f.  Sound  Insulation  of  Schools 

2.  Part  150  Supplemental  Study  and 
Related  Planning  Costs 

3.  Noise  Monitoring  Equipment. 

Class  or  classes  of  air  carriers  which 

the  public  agency  has  requested  not  be 
required  to  collect  PFCs: 

1.  FAR  part  121  Supplemental 
Carriers  which  operate  at  the  Airport 
without  an  Operating  Agreement  with 
the  Kenton  County  Airport  Board  and 
enplane  less  than  1,500  passengers  per 
year. 

2.  FAR  part  135  on-demand  air  taxis, 
both  fixed  wing  and  rotary. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  “FOR  FURTHER 
INFORMATION  CONTACT”. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Cincinnati/ 
Northern  Kentucky  International 
Airport. 

Issued  in  College  Park,  Georgia  on 
December  23, 1993. 

Troy  R.  Butler, 

PFC  Proffam  Manager,  Airports  Division, 
Southern  Region. 

IFR  Doc.  94-135  Filed  1-4-94;  8:45  am) 
BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Women 
Veterans;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  a  subcommittee  meeting  of  the 
Advisory  Committee  on  Women 
Veterans  will  be  held  on  January  11, 
1994,  in  the  2nd  floor  conference  room, 
1785  Massachusetts  Ave.  NW., 
Washington.  DC.  The  purpose  of  the 
subcommittee  meeting  is  to  review  the 
research  efforts  to  date  for  the  Study  of 
Reproductive  Health  Outcomes  Among 
Women  Vietnam  Veterans. 

The  subcommittee  will  convene  on 
January  11  from  10  a.m.  to  4  p.m.  and 
all  sessions  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room. 
Because  this  capacity  is  limited,  it  will 
be  necessary  for  those  wishing  to  attend 
to  contact  Antoinette  Workeman, 
Committee  Coordinator,  Department  of 
Veterans  Affairs  (phone  202/606-5420) 
prior  to  January  11, 1994. 

Dated:  December  21, 1993. 

Heyward  Bannister, 

Committee  Management  Officer. 

|FR  Doc.  94-99  Filed  1-4-94;  8:45  am) 
BILLINQ  CODE  8320-01-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  58.  No.  3 

Wednesday,  January  5,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  SurrsNne  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  CJovemment  in  the 
Sunshine  Act,  Pub.  L.  94—409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  3, 1994. 

A  closed  meeting  will  be  held  on 
Friday,  January  7, 1994,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  (Certain 


staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  (General  Ckiunsel  of  the 
Commission,  or  his  designee,  has 
certiHed  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)  (A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)  (i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Friday,  January  7, 
1994,  at  10:00  a.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 


Settlement  of  injunctive  actions. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Regulatory  matter  regarding  financial 
institution. 

Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brian  Lane 
at  (202)  272-2400. 

Dated:  December  30, 1993. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  94-236  Filed  3-3-94;  11:59  am) 
BILUNQ  CODE  8010-01-M 
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Referral  of  Debts  to  Internal  Revenue 
Service  for  Tax  Refund  Offset;  Interim 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  13 

{FRL-4818-2] 

Referral  of  Debts  to  the  Internal 
Revenue  Service  for  Tax  Refund  Offset 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  as  a  participant  in  the 
Federal  Tax  Refund  Offset  Program,  is 
issuing  interim  regulations  to  govern  the 
referral  of  delinquent  debts  to  the 
Internal  Revenue  Service  (IRS)  for  offset 
against  the  income  tax  refunds  of 
persons  owing  money  to  EPA.  These 
regulations  allow  EPA  to  collect  debts 
by  means  of  offset  from  the  income  tax 
refunds  of  persons  owing  money  to  EPA 
provided  certain  conditions  are  met. 

This  rule  establishes  procedures  to  be 
followed  by  EPA  in  requesting  the  IRS 
to  offset  tax  refunds  due  to  taxpayers 
who  have  past-due  legally  enforceable 
debt  obligations  to  the  EPA. 

DATES:  Interim  rule  is  effective  on 
January  5, 1994.  Written  comments 
must  be  received  on  or  before  March  7,* 
1994. 

ADDRESSES:  Send  comments  to:  Stephen 
B.  Hess,  Claims  and  I^perty  Law 
Branch  (2376),  Office  of  General 
Counsel,  Environmental  Protectimi 
Agency,  401 M  Street,  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  B.  Hess.  Office  of  General 
Counsel.  Telephone  202-260-7512. 
SUPPLEMENTARY  INFORMATION:  This 
interim  rule  provides  procedures  for 
EPA  to  refer  past-due  legally  enforceable 
debts  to  the  IRS  for  offset  against  the 
income  tax  refunds  of  persons  owing 
debts  to  EP  A.  This  rule  is  authorized  by 
31  U.S.C  3720A,  the  purpose  of  which 
is  to  improve  the  ability  of  the 
government  to  collect  money  owed  it 
while  adding  certain  notice 
requiremeilts  and  other  protections 
applicable  to  the  government’s 
relationship  to  the  debtor. 

This  rule  implements  31  U.S.C. 
3720A,  which  directs  any  Federal 
agency  that  is  owed  a  past-due  legally 
enforceable  debt  by  a  named  person  to 
notify  the  Secretary  of  the  Treasury  in 
accordance  with  regulations  issued  by 
the  Department  of  the  Treasury  at  26 
CFR  301.6402-6.  Before  a  Federal 
agency  may  give  such  notice,  however, 
it  must  first: 


(1)  Notify  the  d^tor  that  the  agency 
proposes  to  refer  the  debt  for  a  tax 
refimd  deduction; 

(2)  Give  the  debtor  60  days  from  the 
date  of  the  notification  to  present 
evidence  that  all  or  part  of  the  debt  is 
not  past-due  or  legally  enforceable; 

(3)  Consider  any  evidence  presented 
by  the  debtor  and  determine  whether 
any  amount  of  such  debt  is  past-due  and 
legally  enforceable;  and 

(4)  Satisfy  such  other  conditions  as 
the  Secretary  of  the  Treasury  may 
prescribe  to  ensure  that  the  agency’s 
determination  is  valid  and  that  the 
agency  has  made  reasonable  efforts  to 
obtain  payment  of  the  debt. 

This  rule,  in  accordance  with  IRS 
regulations,  provides  that  before  EPA 
refers  a  debt  to  Treasury  (through  IRS), 
a  notice  of  intention  (Notice  of  Intent) 
will  be  sent  to  the  debtor.  This  Notice 
of  Intent  will  inform  the  debtor  of  the 
amount  of  the  debt  and  that  unless  the 
debt  is  repaid  within  60  days  from  the 
date  of  EPA’s  Notice  of  Intent,  EPA 
intends  to  collect  the  debt  by  requesting 
the  IRS  to  offset  any  tax  refund  payable 
to  the  debtor.  In  addition,  the  Notice  of 
Intent  will  state  that  the  debtor  has  a 
right,  during  such  period,  to  present 
evidence  that  all  or  part  of  the  debt  is 
not  past-due  or  legally  enforceable.  This 
rule  also  establishes  procedures  for  the 
debtor  to  present  such  evidence. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  “signiffcant”  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  deffnes  “signiffcant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order, 

It  has  been  determined  that  this  rule 
is  not  a  “signiffcant  regulatory  action” 
under  the  terms  of  Executive  Order 


12866  and  is  therefore  not  subject  to 
0MB  review. 

Regulatory  Flexibility  Act  Certification 

This  rule  does  not  have  a  signiffcant 
impact  on  a  substantial  number  of  small 
entities  (5  U.S.C.  601  et  seq.). 

Paperwork  Reduction  Act 

No  additional  information  and  record 
keeping  requirements  are  imposed  by 
this  rule. 

National  Environmental  Policy  Act 

Promulgation  of  this  rule  does  not 
represent  a  major  Federal  action  with 
signiffcant  environmental  impact. 
Therefore,  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
of  1969,  as  amended  (42  U.S.C  4321  et 
seq.)  is  not  required. 

Public  Comments 

Pursuant  to  an  agreement  between  the 
IRS,  the  Financial  Management  Service, 
and  EPA  regarding  EPA’s  participation 
in  the  Tax  Refund  Offset  Program  for 
1994,  EPA  is  required  to  have 
promulgated  regulations  regarding 
referral  of  debts  to  IRS  for  tax  refund 
offset  prior  to  EPA’s  participation  in  the 
program.  EPA  is  issuing  interim  final 
regulations  to  take  effect  today  in  order 
to  fulfill  that  requirement.  Although 
EPA  will  respond  to  written  comments 
on  today’s  notice.  EPA  is  not  holding  a 
hearing,  providing  an  opportunity  for 
prior  comments,  or  delaying  the 
effective  date  because  this  regulation  is 
mostly  procedural  and  because  there  are 
no  signiffcant  issues  of  law  or  fact  or 
relevant  substantial  impacts  on  the 
Nation  or  large  numbers  of  persons  of 
which  EPA  could  take  account 
consistent  with  law.  Moreover,  issuance 
of  immediately  effective  interim  final 
regulations  does  not  prejudice  the  due 
process  rights  of  debtors  and  is  essential 
in  order  for  EPA  to  participate  in  the 
1994  program.  Written  comments  are 
solicited  for  60  days  after  publication  of 
this  document  in  the  Federal  Register. 
A  final  document  discussing  any 
comments  received  and  revisions 
required  will  be  published  in  the 
Federal  Register  as  soon  as  possible 
after  the  close  of  the  comment  period. 

Other  Matters 

These  procedures  are  being  codified 
in  the  Agency’s  regulations  pursuant  to 
statutory  requirements  regaling 
publication  of  rules  of  procedure  in  the 
Federal  Register,  5  U.S.C.  552(a)(1)(C). 
However,  the  procedures  described  in 
the  rule  will  be  utilized  before  it 
becomes  effective  with  respect  to 


Federal  Register  /  Vol.  59,  No.  3  /  Wednesday,  January  5,  1994  /  Rules  and  Regulations  651 


persons  who  are  provided  actual  notice 
of  the  procedures  through  the  notices 
required  under  the  procedures.  See  5 
U.S.C.  552(a)(1). 

List  of  Subjects  in  40  CFR  Part  13 

Environmental  protection. 
Administrative  practice  and  procedure. 
Claims,  Government  employees.  Income 
taxes.  Wages. 

Dated:  December  28, 1993. 

Carol  M.  Browner, 

Administrator. 

In  consideration  of  the  foregoing,  the 
Environmental  Protection  Agency 
hereby  amends  part  13  of  title  40  of  the 
Code  of  Federal  Regulations  as  set  forth 
below. 

PART  13— [AMENDED] 

1.  The  authority  citation  for  part  13  is 
revised  to  read  as  follows; 

AuthorityrS  U.S.C.  552a,  5512,  and  5514; 

31  U.S.C.  3711  et  seq.  and  3720A:  4  CFR 
parts  101-10. 

2.  Subpart  H  is  added  to  part  13  to 
read  as  follows: 

Subpart  H— Referral  of  Debts  to  IRS  for  Tax 
Refund  Offset 

Sec. 

13.34  Purpose. 

13.35  Applicability  and  scope. 

13.36  Administrative  charges. 

13.37  Notice  requirement  before  offset. 

13.38  Review  within  the  Agency. 

13.39  Agency  determination. 

13.40  Stay  of  offset. 

Supbart  H — Referral  of  Debts  to  IRS  for 
Tax  Refund  Offset 

§13.34  Purpose. 

This  subpart  establishes  procedures 
for  the  Environmental  Protection 
Agency  (EPA)  to  refer  past-due  debts  to 
the  Internal  Revenue  Service  (IRS)  for 
offset  against  the  income  tax  refunds  of 
persons  owing  debts  to  EPA.  It  specifies 
the  Agency  procedures  and  the  rights  of 
the  debtor  applicable  to  claims  for  the 
payment  of  debts  owed  to  EPA. 

§  1 3.35  Applicability  and  scope. 

(a)  This  subpart  implements  31  U.S.C. 
3720A,  which  authorizes  the  IRS  to 
reduce  a  tax  refund  by  the  amount  of  a 
past-due  legally  enforceable  debt  owed 
to  the  United  States. 

(b)  For  purposes  of  this  section,  a 
past-due  legally  enforceable  debt 
referable  to  the  IRS  is  a  debt  which  is 
owed  to  the  United  States  and: 

(1)  Except  in  the  case  of  a  judgment 
debt,  has  been  delinquent  for  at  least 
three  months  but  has  not  been 
delinquent  for  more  than  ten  years  at 
the  time  the  offset  is  made; 


(2)  Cannot  be  currently  collected 
pursuant  to  the  salary  offset  provisions 
of  5  U.S.C.  5514(a)(1); 

(3)  Is  ineligible  for  administrative 
offset  under  31  U.S.C.  3716(a)  by  reason 
of  31  U.S.C.  3716(c)(2)  or  cannot  be 
collected  by  administrative  offset  under 
31  U.S.C.  3716(a)  by  the  Agency  against 
amounts  payable  to  or  on  behalf  of  the 
debtor  by  or  on  behalf  of  the  Agency; 

(4)  With  respect  to  which  EPA  has 
given  the  taxpayer  at  least  60  days  from 
the  date  of  notihcation  to  present 
evidence  that  all  or  part  of  the  debt  is 
not  past-due  or  not  legally  enforceable, 
has  considered  evidence  presented  by 
such  taxpayer,  if  any,  and  has 
determined  that  an  amount  of  such  debt 
is  past-due  and  legally  enforceable; 

(5)  Has  been  disclosed  by  EPA  to  a 
consumer  reporting  agency  as 
authorized  by  31  U.S.C.  3711(f),  unless 
a  consumer  reporting  agency  would  be 
prohibited  from  using  such  information 
by  15  U.S.C.  1681c,  or  unless  the 
amount  of  the  debt  does  not  exceed 
$100.00; 

(6)  With  respect  to  which  EPA  has 
notified  or  has  made  a  reasonable 
attempt  to  notify  the  taxpayer  that  the 
debt  is  past-due  and,  unless  repaid 
within  60  days  thereafter,  the  debt  will 
be  referred  to  the  IRS  for  offset  against 
any  overpayment  of  tax; 

(7)  Is  at  least  $25.00;  and 

(8)  All  other  requirements  of  31  U.S.C. 
3720A  and  the  Department  of  the 
Treasury  regulations  at  26  CFR 
301.6402-6  relating  to  the  eligibility  of 
a  debt  for  tax  return  offset  have  been 
satisfied. 

§13.36  Administrative  charges. 

In  accordance  with  §  13.11,  all 
administrative  charges  incurred  in 
connection  with  the  referral  of  a  debt  to 
the  IRS  shall  be  assessed  on  the  debt 
and  thus  increase  the  amoimt  of  the 
offset. 

§  13.37  Notice  requirement  before  offset 
A  request  for  reduction  of  an  IRS  tax 
refund  will  be  made  only  after  EPA 
makes  a  determination  that  an  amount 
is  owed  and  past-due  and  provides  the 
debtor  with  60  days  written  notice. 
EPA’s  notice  of  intention  to  collect  by 
IRS  tax  refund  offset  (Notice  of  Intent) 
will  state: 

(a)  The  amount  of  the  debt; 

(b)  That  unless  the  debt  is  repaid 
within  60  days  from  the  date  of  EPA’s 
Notice  of  Intent.  EPA  intends  to  collect 
the  debt  by  requesting  the  IRS  to  reduce 
any  amounts  payable  to  the  debtor  as 
refunds  of  Federal  taxes  paid  by  an 
amount  equal  to  the  amount  of  the  debt 
and  all  accumulated  interest  and  other 
charges; 


(c)  That  the  debtor  has  a  right  to 
present  evidence  that  all  or  part  of  the 
debt  is  not  past-due  or  not  legally 
enforceable;  and 

(d)  A  mailing  address  for  forwarding 
any  written  correspondence  and  a 
contact  name  and  phone  number  for  any 
questions. 

§13.38  Review  within  the  Agency. 

(a)  Notification  by  debtor.  A  debtor 
who  receives  a  Notice  of  Intent  has  the 
right  to  present  evidence  that  all  or  part 
of  the  debt  is  not  past-due  or  not  legally 
enforceable.  To  exercise  this  right,  the 
debtor  must; 

(1)  Send  a  written  request  for  a  review 
of  the  evidence  to  the  address  provided 
in  the  notice; 

(2)  State  in  the  request  the  amount 
disputed  and  the  reasons  why  the 
debtor  believes  that  the  debt  is  not  past- 
due  or  is  not  legally  enforceable;  and 

(3)  Include  in  the  request  any 
documents  which  the  debtor  wishes  to 
be  considered  or  state  that  additional 
information  will  be  submitted  within 
the  remainder  of  the  60-  day  period. 

(b)  Submission  of  evidence.  The 
debtor  may  submit  evidence  shewing 
that  all  or  part  of  the  debt  is  not  past- 
due  or  not  legally  enforceable  along 
with  the  notification  required  by 
paragraph  (a)  of  this  section.  Failure  to 
submit  the  notification  and  evidence 
within  60  days  will  result  in  an 
automatic  referral  of  the  debt  to  the  IRS 
without  further  action  by  EPA. 

(c)  Review  of  the  evidence.  EPA  will 
consider  all  available  evidence  related 
to  the  debt.  Within  30  days,  if  feasible, 
EPA  will  notify  the  debtor  whether  EPA 
has  sustained,  amended,  or  cancelled  its 
determination  that  the  debt  is  past-due 
and  legally  enforceable. 

§  13.39  Agency  determination. 

(a)  Following  review  of  the  evidence, 
EPA  will  issue  a  written  decision. 

(b)  If  EPA  either  sustains  or  amends 
its  determination,  it  shall  notify  the 
debtor  of  its  intent  to  refer  the  debt  to 
the  IRS  for  offset  against  the  debtor’s 
Federal  income  tax  refund.  If  EPA 
cancels  its  original  determination,  the 
debt  will  not  be  referred  to  IRS. 

§13.40  Stay  Of  Offset 

If  the  debtor  timely  notifies  the  EPA 
that  he  or  she  is  exercising  the  right 
described  in  §  13.38(a)  and  timely 
submits  evidence  in  accordance  with 
§  13.38(b),  any  notice  to  the  IRS  will  be 
stayed  until  the  issuance  of  a  written 
decision  which  sustains  or  amends  its 
original  determination. 
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